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The relevance of the Arctic, both geopolitical and economic, is constantly growing due to the 

phenomenon of climate change. Shorter navigational routes and other economic exploitations are 

emerging in the area and the European Union (EU) has already made some steps forward to 

strengthen its influence in the region, aimed at fostering a multilateral and cooperative approach. 

The Arctic is meaningful for the EU not just for historical, economic, and geopolitical concerns 

but also for environmental affairs. De facto, what happens in the Arctic does not stay in the Arctic, 

considering that its warming plays a crucial role for the entire global climate. Furthermore, three 

Arctic countries are member states (Denmark, Finland, and Sweden). Considering the previous 

arguments, this article will focus on how the EU is contributing to the Arctic and how these 

policies can be implemented. Finally, on why the EU should have a more influential role on the 

northern front. 

The relevance of the Arctic  

The Arctic takes in parts of Canada, Finland, Greenland, Iceland, Norway, Russia, Sweden, and 

the U.S. Considered as an “icy sea surrounded by land”, it occupies a fundamental role in regulating 

the entire global temperature.      As NASA explains: “sea ice has a bright surface, so 50-70 percent 

of incoming energy is reflected back into space. As sea ice melts, it exposes the dark ocean surface. 

Instead of reflecting 50-70 percent of the sunlight, it absorbs 90 percent of the sunlight”1. It is 

assumed that when oceans warm     , global temperatures rise further. This is worrying if we 

consider that Arctic temperatures are rising almost twice as fast as the global average     2. Additional 

concerns come from the fact that feedback loops are shifting the region into a contributor to 

climate change precisely due to melting ice and changing weather. In fact, the thawing of 

permafrost is increasingly releasing greenhouse gases3. At this point, the current situation poses an 

urgent threat to the implementations of international obligations on climate change, including 

reducing greenhouse gas emissions by      2050 and limiting global average temperature increases, 

as required by the Paris Agreement.  

 

 
1 NASA Global Climate Change: Vital Signs of the Planet, “Arctic and Antarctic Sea Ice: How Are They 
Different?”, April 10, 2019. Accessed May 4, 2021. https://climate.nasa.gov/blog/2861/arctic-and-antarctic-sea-

ice-how-are-they-different/.  
2 UNEP, “Arctic region”. Accessed May 4, 2021. https://www.unep.org/explore-topics/oceans-seas/what-we-

do/working-regional-seas/regional-seas-programmes/arctic-region.  
3 European External Action Services (EEAS). “Climate Change and the Arctic Environment”, Accessed May 4, 

2021. https://eeas.europa.eu/arctic-policy/eu-arctic-policy/20955/climate-change-and-arctic-environment_en.  
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Hydrocarbons and shorter navigational routes 
The land of ice, turning into a “burning cauldron”, has become the target of major international 

powers, from the moment that hydrocarbons and other natural resources were hidden under the 

ice surface. In accordance with the US Geological Survey, about 30% of the world's undiscovered 

reserves of natural gas and 13% of oil are concentrated in the region, mostly offshore4. But not 

only ; the Arctic is one of the world's largest deposits of rare earths and precious metals, material 

used to produce microchips and batteries for the tech industry. For this reason, the region has 

become essential for global actors, in primis for the U.S., if we consider that right now only China 

controls 90% of global rare earth production5. Moreover, the partial withdrawal of ice could turn      

the so-called northern route into a practicable passage, through the Pole that would shorten      the 

distances between Asia, Europe and America, permitting to avoid tricky channels such as      the 

Suez Canal or the Strait of Malacca. Distance from Northern Europe to China -and vice versa- 

would approximately be 40% shorter than via the Suez Canal or 60% shorter via the Cape of Good 

Hope6. This implies substantial reductions in transportation time, fuel consumption, 

environmental emission, and piracy risks. However, this traffic route did not soar as many had 

predicted, and the fundamental limitation is the route remains very seasonal. 

Global Players  

The Arctic has always played a particular role in international relations. After the end of the Cold 

War, it recorded a constant and intense level of international cooperation, sheltered from the 

geopolitical tensions of the rest of the planet. However, the ambitions to keep the Arctic as a 

region of high cooperation is being increasingly challenged by the tension between Russia, U.S., 

and China. The latter does not coast      the Arctic, but it has tried to self-identify as a “near-Arctic 

state” with great interests in Arctic affairs7. China wants to tie the Arctic to its Belt and Road Initiative, 
encouraging the idea of a “Polar Silk Road”, an alternative link between China and Europe.  

The U.S. has paid little attention to the Arctic after the Cold War and policy priorities were updated 

only after 2009. Eventually, during the Trump Administration, US military activities in the Barents 

and the Bering Sea were increased8, especially in the light of a competition against China and Russia 

– considered “revisionist powers” in the 2017 National Security Guidance9.  

Within the main actors involved, Russia has an almost hegemonic role. 60% of the Arctic surface 

 
4 USGS. “Circum-Arctic Resource Appraisal: Estimates of Undiscovered Oil and Gas North of the Arctic Circle” 

U.S. Geological Survey, 2008. https://pubs.usgs.gov/fs/2008/3049/fs2008-3049.pdf.   
5 Vinoski, Jim “The U.S. Needs China For Rare Earth Minerals? Not For Long, Thanks To This Mountain”, 

Forbes, April 7, 2020. Accessed May 8, 2021. https://www.forbes.com/sites/jimvinoski/2020/04/07/the-us-needs-

china-for-rare-earth-minerals-not-for-long-thanks-to-this-mountain/?sh=39f47ab228b9.  
6 Arctic Bulk, “NORTHERN SEA ROUTE - the shortcut between Asia and Europe”. Accessed May 8, 2021. 

http://www.arcticbulk.com/article/186/NORTHERN_SEA_ROUTE.  
7 Wong, Andrew, “China: We are a “near-arctic state” and we want a “Polar Silk Road”’, CNBC, February 14, 

2018. Accessed May 8, 2021. https://www.cnbc.com/2018/02/14/china-we-are-a-near-arctic-state-and-we-want-

a-polar-silk-road.html.  
8 Anthon, Ian, Klimenko, Ekaterina and Su, Fei, “A strategic triangle in the Arctic? Implications of China–Russia–
United States power dynamics for regional security”, Sipri insights on peace and security, n.3 (2021). 

https://www.sipri.org/sites/default/files/2021-03/sipriinsight2103_arctic_triangle_0.pdf 
9 National Security Strategy (NSS) of the United States, December 2017. 

https://trumpwhitehouse.archives.gov/wp-content/uploads/2017/12/NSS-Final-12-18-2017-0905.pdf.  
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belongs to Moscow: 20% of the GDP, 22% of its exports, 80% of its natural gas and 17% of oil 

production take place there. Moreover, the Arctic hosts Russia’s sea-based strategic nuclear forces 

and its largest navy fleet10. According to Moscow, cooperation in the Arctic will continue to be 

supported. However, the new policies aim to foster Russia’s bilateral relations with Arctic states11, 

as the region has too much relevance to be left to its enemies’ aspirations. 

Cooperation in the area is the leading aim of the Arctic Council, an intergovernmental forum, 

formally established in 1996. However, it remains a forum, meaning      it has no programming 

budget, and all projects or initiatives are supported by Arctic States. Members of the Council are 

Canada, Denmark, Finland, Iceland, Norway, Russia, Sweden, and the United States; permanent 

participants are organizations representing Arctic Indigenous peoples in the Council. Observer 

status in the Arctic Council is given to States and organizations that can contribute to its work: so 

far thirteen Non-Arctic States (among those, inter alia, China since 2013) and intergovernmental 

organizations have been approved. In 2013, the Arctic Council received the application of the EU 

for Observer status affirmatively, but a final decision has not been reached12. With difficulties in 

proving its legitimacy in the area, the EU is however represented in the Council by Denmark, 

Finland, and Sweden. 

The European northern policy and its fragilities  

In 2008, the European Commission adopted a communication on "The European Union and the 

Arctic Region"13. This constitutes the first official act that highlights the necessity of a step towards 

a European Arctic policy. It formally declared the EU interests and policy objectives, moreover it 

proposed a systematic and coordinated response to rapidly emerging challenges in the area. The 

communication foresaw three key objectives, confirmed over time by subsequent acts and thus 

worth mentioning: protecting the Arctic and its population; promoting a sustainable use of 

resources; fostering the Arctic multilateralism.  

 

In 2012, another document14 reviewed the EU's Arctic policy to respond to new challenges. At 

this point, it was evident the need for a more coherent, stronger      approach, and the necessity to 

be more present. The strategy was pursued adding new objectives and actions, but the main focuses 

remain addressing the challenges of environmental and climate changes, responding developments 

by promoting sustainable use of resources and environmental expertise, intensifying the 

engagement and dialogue with Arctic States, indigenous communities and partners.  

The EU’s policy was last updated in 2016, when the Commission and the High Representative 

 
10 Anthon, Ian, Klimenko, Ekaterina and Su, Fei, “A strategic triangle in the Arctic?”, March 2021. 
https://www.sipri.org/sites/default/files/2021-03/sipriinsight2103_arctic_triangle_0.pdf 
11 Ibid.  
12 Leigh Philips, “Artic Council rejects EU’s observer application”, Eurobserver, 30 April 2009, Accessed June 

18, 2021.  https://euobserver.com/environment/28043 
13 European Commission, “The Arctic merits the European Union's attention – first step towards an EU Arctic 
Policy”. Press Release, November 2008, Brussels. Accessed May 17, 2021. 

https://ec.europa.eu/commission/presscorner/detail/de/MEMO_08_726.  
14 European Commission, “EU's Arctic Policy: Questions and Answers”, MEMO, July 2012, Brussels. Accessed 

May 17, 2021. https://ec.europa.eu/commission/presscorner/detail/cs/MEMO_12_517.  
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presented the Joint Communication “An integrated European Union policy for the Arctic”15, 

building upon the existing strategies. The communication included an added element: it stressed 

the relevance of a “safe, stable, sustainable and prosperous Arctic”16 for the Union. 

In December      2019, the Council      invited the Commission and the High Representative to 

continue implementation to update the EU Arctic Policy. Following a public consultation17 has 

been launched, enabling a reflection on how the strategy should be reformed in the light of recent 

environmental targets after the European Green Deal.  

The Green Deal was just one of the initiatives carried out by the Ursula von der Leyen’s 

Commission, branded to be a geopolitical one. This concept implies the use of soft power 

instruments for harder power projection on the international arena, and the Arctic could 

compromise the appropriate stage for enabling those instruments. However, there are still some 

limits, both at an internal and external level. Internally, the Arctic represents a marginal topic. In 

fact, even if the EU has historically been involved in the region, this is not considered as a main 

issue by policymakers in Brussels. Externally, a lack of recognition in the Arctic Council still erodes 

the EU international image. The vetoes of Russia and Canada for its entry have undermined its 

role as a global actor.  In point of fact, China seems more credibly closer to the Arctic than the 

Union. Given a geostrategically changing Arctic, we could wonder about Brussels’ reaction. The 

“geopolitical” initiative carried out by von der Leyen and the necessity of a more independent 

Europe outlined by President Macron requires a swift change in the northern front. The Arctic 

might become the major scenario of competition between the U.S., Russia, and China, jeopardizing 

the cooperation that has always characterized the region. In this context, a more proactive Europe 

could play a balancing role, and “using” the Arctic could also have a positive spill-over effect on 

other areas. Nonetheless     , at this point, Brussels must act more assertively, working in renewing 

its northern policy and in making itself recognized as a legitimate major actor. It must use its soft 

power, especially in a time when competition could prevail over cooperation, with negative effects 

on the environment and climate change.  

 

To conclude, events in the Arctic are showing all the fragilities and the incapacity of the EU to 

export its norms, values, and soft power, despite some attempts. A geopolitical and global actor is 

credible only when it is efficient in doing so, and the Union is still miles away from that. It should 

start to work on its northern policy, both for the relevance that the region has and for challenging 

the significant problems of legitimacy that it is facing in the international arena.  

 
15 European Commission, “An integrated European Union policy for the Arctic”, Joint communication to the 

European Parliament and the Council, April 2012, Brussels. Accessed May 17, 2021. 

https://eeas.europa.eu/archives/docs/arctic_region/docs/160427_joint-communication-an-integrated-european-

union-policy-for-the-arctic_en.pdf.  
16 Ibid.  
17 European Commission, “Arctic policy: EU opens consultation on the future approach”, Press release, July 

2020, Brussels. Accessed May 17, 2021. https://ec.europa.eu/commission/presscorner/detail/en/IP_20_1318. 
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From Portugal to Slovenia, every single European country has heard about the recent debates on 
the respect of the rule of law within the Union. While some are more affected than others by those 
discussions, should it be because of their observance or disrespect of the principle, the member 
states are not the only ones affected by the subject. Indeed, for the past few years, the European 
Union (EU) has used its agreements and foreign strategies to promote respect for the rule of law 
to its partner. This exportation of European values has contributed to building the image of a 
Union advocating for the observance of legal provisions and peaceful settlements.  

At the same time, while Members of the European Parliament (MEPs) were debating1 a 
controversial conditionality mechanism,2 Brussels has acted toward setting a trade agreement with 
China. As expressed in the communication following the EU-China 2020 meeting, both are 
committed to strengthening their partnership,3 relations,4 and cooperation.5 However, one should 
mention the several conflicts China is currently caught in. While some have been extensively 
discussed in the media, others have been the subject of less attention. As an old contention, the 
South China Sea (SCS) dispute has been shadowed by the Xinjiang situation.6 However, this 
conflict could illustrate the limits of the European rule of law promotion to foreign countries. 

What is the dispute about? 

Claiming sovereignty over territories within the South China Sea has been a long-standing 
contention among the nations bordering the area.7 Such competition is driven by different factors. 

 
1 Eulalia Rubio, “Rule of Law conditionality : what could an acceptable compromise look like?,” Institut 
Jacques Delors Policy Brief. accessed April 13, 2021. https://institutdelors.eu/en/publications/rule-of-law-
conditionality-2/. 
2 The adoption of the Multi Annual Framework was made difficult by the Rule of Law conditionality 
mechanism. Indeed, this mechanism would tie the attribution of European Fund to law obedience.  
3 European External Action Service, “EU-China 2020 Strategic Agenda for Cooperation”, Delegation of the 
European Union to China, 5-8. accessed April 13, 2021. https://eeas.europa.eu/sites/default/files/20131123.pdf. 
4 Ibid, 3-4, 15-16. 
5 Ibid, 9-14. 
6 Austin Ramzi and Chris Buckley. “‘Absolutely no mercy’ : leaked files expose how China organized mass 
detentions of Muslims,” The New York Times,  accessed May 19, 2021. 
https://www.nytimes.com/interactive/2019/11/16/world/asia/china-xinjiang-documents.html  
7 Lowy Institute, “South China Sea,” accessed March 26, 2021. https://www.lowyinstitute.org/issues/south-
china-sea. 
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As many would point out, this Sea is rich in natural resources, but it is also a high-traffic corridor 
for international maritime trade.8 

Even more importantly, the SCS disposes of an incredible amount of fish, estimated at 12% of the 
world’s total fishing catch.9 Despite its over-exploitation,10 such resources give an uncontested 
value to the area. In addition to assuring a certain profit for the states which claimed territories in 
the Sea, it guarantees an ability to provide food to their population. 

The issues at stake were quickly identified by the bordering nations, which escalated the dispute. 
Established in 1982 by the United Nations, the Convention on the Law of the Sea (UNCLOS) 
helped give a certain stability to the region. In fact, one of the main goals of this accord is to 
balance the economic and security interests of the different states bordering a sea. It resulted in 
the creation of the Exclusive Economic Zone (EEZ), which gives the sole exploitation rights of 
marine resources to coastal nations.11 Applied to the SCS dispute, those exclusive competences 
highlight one of the main points of the quarrel. All the concerned parties have a coast bordering 
the Sea; however, the size of said coast differs. This implies that some countries have more 
maritime access than others. The problem is that some states, using articles from the UNCLOS,12 
are trying to expand their territories by creating artificial islands, thus pushing their border a little 
further. Such attempts create an imbalance between the states, reduce the ability of some to fish 
or collect energy resources available in the SCS and fuel the dispute as smaller states do not want 
to lose access to the Sea.  

How is it linked to European affairs?  

Some could be sceptical regarding the exact link between the dispute and the Union, yet it holds 
great importance for the EU. Under the Von der Leyen presidency, the Commission has branded 
itself as "geopolitical"13 and has thus been working toward enhancing cooperation with foreign 
partners. As such, and as stated earlier, it has worked to set a commercial agreement with China, 
one of the major players in the SCS contention.  

The Union has declared its intention not to become an important actor in this conflict,14 yet the 
actions of its potential partner should trigger a greater implication for Brussels. Indeed, while 
Article 60 of the UNCLOS allows coastal states to build artificial islands,15 China has managed to 
use this provision to extend its controlled area and get closer to an archipelago governed by the 

 
8 Ibid. 
9 Schofield, Clive, Rashid Sumaila and William Cheung, “Fishing, not oil, is at the heart of the South China Sea 
dispute’,” The Conversation, August 16, 2016, 1. accessed April 13, 2021. 
https://ro.uow.edu.au/cgi/viewcontent.cgi?article=3503&context=lhapapers. 
10 Pauly Daniel and Cui Liang, “The fisheries of the South China Sea : Majors trends since 1950,” Marine 
Policy 121(2020): 1-6. 
11 United Nations, Convention on the Law of the Sea, New York, December 10, 1982, art. 56. 
12 Ibid, art. 60. 
13 Bassot Etienne, “The von der Leyen Commission's priorities for 2019-2024,” European Parliamentary 
Research Service PE 646.148, January 2020. accessed April 13, 2021. 
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/646148/EPRS_BRI(2020)646148_EN.pdf. 
14 Boisseau du Rocher Sophie , “The EU’s South China Sea challenge,” The Diplomat, February 1, 2021. 
accessed March 26, 2021. https://thediplomat.com/2021/01/the-eus-south-china-sea-challenge/. 
15 Convention on the Law of the Sea, art. 60. 
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Philippines.16 Theoretically, such actions could lead to a breach of the rule of law, which would 
thus be contrary to the EU’s core values. This said, if one were to take time to examine the 
agreement, they would notice there is no clause regarding the observance of the rule of law. This 
means that there is no real ground for the Union to speak against this practice. But, despite the 
lack of legal support, calling out China on its use of the law would be more to serve the EU's image 
to the world rather than enforce a non-existing clause. A way for the Union to be able to confront 
Beijing would be to have an agreement with the country.  Indeed, the majority of European deals 
include sections regarding legal observance, which would allow Brussels to speak against Chinese 
expansion.  

However, one could question what it would mean for the Union to have such a partner practically. 
If China was to breach the regulations outlined in the UNCLOS, one could question its intention 
to act in the same manner in strategic maritime zones where the EU is also present, such as the 
Arctic. Xi’s leadership has proven itself to become tougher in areas where he has ambitious goals.17 
Thus, the evolution of the dispute should be observed as an indicator of what the Union might 
have to deal with in the future.  

Promoting the Rule of Law: domestic and foreign issues 

As stated earlier, the Union has turned respect for the rule of law into one of its cardinal values. 
Such positions are inherited from the founders, who were working for the promotion of long-
lasting peace within the continent. Maintaining a legal order was necessary to achieve such a goal, 
as it would solve contentions more peacefully and prevent escalation.  

However, many years later, the current Commission struggles to make the member states observe 
the rule of law. Highlighted during the debates preceding the adoption of the Multiannual Financial 
Framework, some countries within the Union are developing practices that go against European 
law and the Charter of Fundamental Rights. As those actions were obviously deemed unacceptable 
by Brussels, the Commission tried in 2019 to strengthen the observance of the rule of law. Its 
attempt resulted in the adoption of a set of guidelines for member states to follow and a “Rule of 
Law Review Cycle”.18 Yet, this failed to reduce the problem. A conclusion appeared, pointing that 
traditional mechanisms of infringement were not sufficient anymore to enforce the respect of the 
rule of law in some member states, such as Poland or Hungary.19 This observation leads to the 
adoption of the Rule of Law conditionality mechanism,20 connecting the observance of the rule of 
law with the attribution of funds by the European Structural Funds.  

 
16 Davenport Tara, “Island-Building in the South China Sea: Legality and Limits,” Asian Journal of 
International Law 8, no 1 (2018): 76-90.  
17 Chan Irene, “New Chinese Leadership, New Policy in the South China Sea Dispute?,” Journal of Chinese 
Political Science 20(2015): 35–50. 
18 European Commission, “Initiative to strengthen the rule of law in the EU,” accessed March 26, 2021. 
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/upholding-rule-law/rule-law/initiative-
strengthen-rule-law-eu_en. 
19 Halmai Gábor, “The Possibility and Desirability of Rule of Law Conditionality,” Hague Journal on the Rule 
Law 11(2019): 171–188. 
20 European Parliament, “Parliament approves the ‘rule of law conditionality’ for access to EU funds,” Press 
Release, December 16, 2020. accessed March 26, 2021. https://www.europarl.europa.eu/news/en/press-
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Adopting a domestic point of view, one could note that the EU is currently going through a crisis 
of legal observance. This internal turmoil would, without any contestations, bring down the 
advocacy power of the Union to other nations and partners. Indeed, how could one preach about 
respecting the law if they were not able to do so themselves? 

It could be argued that the current domestic crisis has an impact on the promotional work done 
abroad by Brussels. Many know that the EU has worked in the Western Balkans to introduce and 
implement liberal democratic values but also the respect of the rule of law. At the same time, the 
Union has also tried to implement this model in other countries as well. For example, in the report 
issued in 2019 about the partnership with Central Asian nations, it has been made a clear priority 
that a part of the European strategy was focused on developing the observance of the rule of law 
in these states,21 especially regarding the independence and efficiency of their judiciary systems.22 
However, even if the impact of the domestic crisis of the rule of law on its promotion abroad has 
not been extensively discussed yet, it has had without a doubt an impact on the European 
credibility to foreign countries. 

This credibility decrease does not serve the ambitions of the "geopolitical" Commission. The 
Union wishes to grow into a major actor of peace promotion, but its struggles to set a strong line 
within its members and export it outside of its border undermine such objectives. The EU does 
not have the strength to promote a united European position to major partners, as the gap between 
its international potential and fragmented policy-making prevent it from doing so.23 This is evident 
in the SCS dispute.  

Member states’ views on China are divergent.24 While some see it as a new economic partner, 
others perceive it as a threat. This division directly reflects on the external policy adopted, as the 
tone set is rather neutral. This policy is built on a consensus among European nations’ interests 
rather than a real strategic choice,25 thus weakening the opportunity to enforce the rule of law 
promotion to China. Facing powerful nations in external relations, the European culture of 
consensus is working against the Union’s advocacy dream. 

The SCS dispute is the perfect opportunity to act on this dream and reinforce the image of the 
Union, yet it is a missed opportunity. Because of the aforementioned lack of strategic choice, 
Brussels has adopted a “policy of principled neutrality” regarding the contention.26 This means 

 
room/20201211IPR93622/parliament-approves-the-rule-of-law-conditionality-for-access-to-eu-
funds#:~:text=On%20Wednesday%2C%20MEPs%20approved%20the,management%20of%20the%20EU%20f
unds.&text=It’s%20the%20law%20now. 
21 European Commission, “The EU and Central Asia: New Opportunities for a Stronger Partnership,” May 15, 
2019. accessed March 26, 2021. https://ec.europa.eu/international-partnerships/news/european-union-and-
central-asia-new-opportunities-stronger-partnership_en. 
22 Ibid. 
23 Hill Christopher, “The capability-expectations gap, Or Conceptualizing Europe’s International role,” Journal 
of Common market Studies 31, no 3 (1993): 305-328. 
24 Andrew Cottey, “Astrategic Europe,” Journal of Common Market Studies 58, no 2 (2020): 276-291, 281. 
25 Ibid, 283. 
26 Grieger Gisela, “China and the South China Sea issue,” European Parliament Research Service PE 586.671, 
September, 2016, 10. accessed March 26, 2021. 
https://www.europarl.europa.eu/RegData/etudes/BRIE/2016/586671/EPRS_BRI(2016)586671_EN.pdf. 
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that the EU does not interact nor take a position on the dispute. While it might be the best policy 
to satisfy all member states’ interests, it does not benefit the Union. Indeed, it blocks its promotion 
work, thus taking away the opportunity to act on the SCS quarrel. Furthermore, in addition to 
being prevented from promoting its values, Brussels has to face the lack of common position 
within its member states as some have decided to take actions by themselves. As of March 2021, 
Germany has announced its plan to make one of its warships cross the South China Sea in Summer 
2021. Such manoeuvre would be a demonstration of support toward a rules-based international 
order within the region.27 

While it is "only" a display of support, it diverges from the line set by Brussels. It also puts in 
perspective that some member states are more dedicated to promoting the rule of law to powerful 
partners than others, or the Union itself. However, this is not the only motive behind such actions. 
Before all, member states are individual nations with their own history and ties to the rest of the 
world. Acting outside of the conduct prescribed by Brussels allows them to strengthen their own 
relations with third parties. Using the values of the Union is a way for them to move on their own 
agenda under the cover of "greater" purpose. 

Identifying the limits in order to surpass them  

As the date for the conference on the Future of Europe is approaching, one should reflect on the 
Union’s response to the SCS dispute and what it does tell about its external policies. We know that 
Brussels wants to stand up and be recognized as a commanding advocate of the rule of law. 
Nevertheless, this vision fails to materialize as the European culture of consensus continues to 
prevail regarding global interests and the Union’s agenda. Those struggles are pulling back the EU 
and thus limit its potential on the international scene.  

However, those are not the only elements to think about. The gap between Brussels’ expectations 
and reality on the ground is another issue to tackle. As the problem has been identified by 
academia,  there is ground to improve the European external action. Moreover, if the Union and 
its members are to trade with China, they have to be careful how it will re-cast their and the 
Union’sposition toward the South China Sea dispute as it could set a precedent. If the EU was to 
stay silent on this contention, one could wonder what it would mean if a quarrel was to happen in 
the Arctic.  

Indeed, this article might have discussed the SCS dispute and the Sino-European relations, but it 
would be harder for China to creep territory without creating an international conflict in the Arctic. 
However, there are other powerful nations in the region, such as Russia. This country also had 
trouble respecting the rule of law and is yet another example of the Union’s struggling to promote 
-and enforce- its value to one of its partners. With its most recent military buildup,28 Russia’s 

 
27 Reuters Staff, “U.S. calls German warship's plan to sail South China Sea support for rules-based order”, 
Reuters, March 04, 2021, accessed March 05, 2021. https://www.reuters.com/article/us-southchinasea-germany-
usa-idUSKCN2AW016.  
28 Paton Walsh Nicky, “Satellite images show huge Russian military buildup in the Arctic,” CNN, April 05, 
2021. accessed April 20, 2021. https://edition.cnn.com/2021/04/05/europe/russia-arctic-nato-military-intl-
cmd/index.html. 
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intention in the region could be questioned. There is no point in playing fortune-teller, but if a 
conflict were to occur in the Arctic, would the Union be able to present and act as one behind a 
strong common line to defend its interests? Or would it, once again, choose a neutral policy and 
watch its efforts go in flames? 



 11 

 

Introduction 

Respect for the “rule of law” is vital in the context of the EU legal order. It is not only defined as 
one of the fundamental values of the Union, listed in Article 2 of the Treaty on European Union,1 
but has become a critical variable in the context of EU external action (Article 21 (2)(b) TEU), in 
particular as regards relations with neighboring countries (Article 8 TEU). Among the 
“constitutional foundations” that make up the liberal value identity of the Union, the principle of 
the rule of law is central and obliges both the EU institutions and the member states to respect it 
in the performance of their duties.2 

Historically, the “respect for the rule of law” narrative of the EU has been featured in many 
agreements with third countries, serving as the catalyst for the democratization process. Many 
clauses and conditionalities have been drawn up regarding the rule of law, and many of these 
clauses have not been respected in practical terms. This inconsistency from narrative to practice 
has cost the EU. As a soft power, one that has projected itself as a “force for good”,3 the EU 
cannot be seen to be taking steps back, especially when it comes to its core values and principles.  

What has been witnessed during the last years, especially after the publication of the  Global 
Strategy for the European Union’s Foreign and Security Policy (EUGS), is that the EU is starting 
to change this narrative of democratization to the more flexible narrative of resilience. Accused of 
double standards when it came to the rule of law – especially for practices of its own member 
states, the EU now speaks of the enhancement of resilience as its goal.  

 

Resilience: An Ambiguous Concept  

For the EU, resilience is a term that has been used much more frequently in the last five years and 
covers many policy areas justifying different types of action. In the EUGS,4 resilience is introduced 
as the new EU narrative towards both third countries and the EU itself. It is a more moderate 
term than democratization and indicates the Union's shift towards policies that make local 
communities responsible and able to deal with situations, pressure points, and crises on their own. 

 
1 Consolidated version of the Treaty on European Union. OJ C 326, October 26, 2012. pp. 13–390, Art 2. 
2 Chrisomallis, Michail. Η Αρχή του Κράτους Δικαίου στην Έννομη Τάξη της Ευρωπαϊκής Ένωσης (The Rule of 
Law Principle in the Legal Order of the European Union). (Nomiki Vivliothiki, 2018), 34. 
3 See Barbé, Esther and Elisabeth Johansson-Nogués. “The EU as a Modest 'Force for Good': The European 
Neighbourhood Policy.” International Affairs 84, no. 1 (2008): 81-96; Franck, Anja and Fredrik Söderbaum, eds. 
The EU as a Global Actor. A Force for Good in the World? (Gothenburg: University of Gothenburg, 2016). 
4 EEAS. “Shared Vision, Common Action: A Stronger Europe - A Global Strategy for the European Union’s 
Foreign And Security Policy.” June, 2016. Accessed April 20, 2021. 
https://eeas.europa.eu/archives/docs/top_stories/pdf/eugs_review_web.pdf.  
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Under the term of resilience, the EU can implement tailor-made solutions, and thus more directly 
promote its own agenda. 

The EU has adopted a “transformational approach to resilience, aimed at protecting rights, 
building political participation, fostering sustainable development and security … in a manner that 
enables states and societies to withstand, adapt, recover, and respond to shocks and crises if and 
when they arise”.5 

However, resilience is not just a term; it is essential to understand its meaning and how it could be 
interpreted. An action or a policy might not be referred to as enhancing resilience, but, on a 
practical level, it could. This stands not only for after the publication of the EUGS but for before 
as well. More specifically, the EU is committed to capacity building both domestically and in third 
countries. “Capacity building” increases the resilience of the actors involved and is reflected in EU 
texts and rhetoric from the earliest years. Therefore, it can  be considered that the EU, the largest 
donor of development aid in the world,6 has been increasing the resilience of third countries 
through this aid for decades without actually giving the title of “resilience-building practice” but 
the characteristics of the term. 

Activities such as strengthening state institutions and establishing responsible and effective police 
and judicial systems are essential to promoting overall resilience. They are based on the 
development and establishment of good governance, the rule of law, and the consolidation of the 
principles of transparency, democratic political control, accountability, and relations with civil 
society actors. 

Indeed, both the international dimension of EU internal security policy and the CSDP aim to 
protect the EU from threats while at the same time promoting the values of state-building and 
good governance through security reform activities,7 thus increasing the resilience of states. Thus, 
the EU reforms in the Area of Freedom Security and Justice aim to gradually transform post-
conflict societies into democracies that respect the rule of law but also to enable the EU to achieve 
its own internal security goals. The internal-external security nexus of the EU seems to depend on 
the resilience of both the Union itself and that of third countries, whether or not cooperating with 
the EU. 

In the field of foreign policy, resilience was therefore preferred to the most “contaminated” and 
politically dangerous concepts such as democratization.8 The revised European Neighborhood 
Policy strategy is one of the first documents to introduce resilience as a foreign policy objective. 
According to the document, “the measures set out … seek to provide ways to strengthen the EU 
partners’ resilience to external pressures and their ability to make their own sovereign choices”.9 

 
5 EEAS. “From Shared Vision to Common Action: Implementing the EU Global Strategy Year 1.” June, 2017, 
34. Accessed April 20, 2021. https://eeas.europa.eu/sites/default/files/eugs-report-full_brochure_year_1.pdf. 
6 European Commission. “International development aid.” Accessed April 20, 2021. 
https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/international-
economic-relations/international-development-aid_en. 
7 Ioannides, Isabelle. “The EU Internal-External Security Link: Thinking and Acting Strategically in the 
Neighbourhood.” In (EU) External Action: Priorities and Policies, ed. A. Marrone and N. Pirozzi. (Istituto Affari 
Internazionali, 2013), 26-38. 
8 Juncos, Ana. “Resilience as the new EU foreign policy paradigm: A pragmatist turn?” European Security 26, 
no. 1(2017): 1-18, 3. 
9 European Commission. Joint Communication to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions ‘Review of the European Neighbourhood Policy’, 
JOIN(2015) 50 final, Brussels, November 18, 2015, 4. 
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However, it also adds that “the new ENP will take stabilization as its main political priority”.10 
Although this is slightly different from the way the EUGS understands resilience (as “reform 
capability”), both seem to rely on resilience to move towards a more pragmatic foreign policy. 

Resilience in EU foreign policy can be seen as a new paradigm, which could radically transform 
this policy area and contribute to a more pragmatic approach,11 to the pursuit of world justice,12 or 
to be the foundation for genuine self-governance in its neighborhood.13 Others have described 
resilience as “a perfect middle ground between over-ambitious liberal peace-building and the 
under-ambitious objective of stability” linked to the principled pragmatism embraced by the 
EUGS.14 

 

Promoting a more Pragmatic Agenda: Resilience and the Rule of Law 

Based on the resilience literature,15 the use of the term matches the realistic shift in social sciences 
and global governance. In this spirit and as stated above, the EUGS introduces the concept of 
resilience as an emphasis on flexibility, tailored-made approaches, local ownership, capacity 
building, and comprehensiveness. Most importantly, the EUGS proposes “principled pragmatism” 
as a new operational principle in its foreign policy.16  

Nevertheless, theoretically, principled pragmatism implies that the EU must act in accordance with 
global values (liberal in this case), but then follows a realist approach that rejects the moral 
imperatives of these universal values, and in this case, the EU must be either realistic or ethical.17 
Practically, this could lead to a differentiated approach according to the “receiver” while at the 
same time promoting its core values of democracy and the rule of law. However, if the EU follows 
such an approach, it would justify the criticism it receives regarding its double standards, its 
selectivity methods, and it would highlight its weaknesses and limitations as an international actor, 
eroding its identity as a normative power.18 Perhaps now is the time to re-evaluate its priorities and 
decide whether it should continue to pursue a more normative agenda or turn to trade relations 
with third countries.19 

 
10 Ibid, 2. 
11 Juncos, Ana. “Resilience as the new EU foreign policy paradigm: A pragmatist turn?”. 
12 Tonra, Ben. “Resilience and EU Foreign Policy: The Promise of Justice.” SPIRe Working Paper WP001 (2018). 
accessed April 26, 2021, https://www.ucd.ie/spire/t4media/Ben%20Tonra_WP0012018_final.pdf. 
13 Korosteleva, Elena. “Paradigmatic or Critical? Resilience as a New Turn in EU Governance for the 
Neighbourhood.” Journal of International Relations and Development 23(2020): 682-700. 
14 Wagner, Wolfgand and Rosanne Anholt. “Resilience as the EU Global Strategy’s new leitmotif: pragmatic, 
problematic or promising?” Contemporary Security Policy 37, no. 3(2016): 414-430, 415. 
15 See Wagner, Wolfgand and Rosanne Anholt. “Resilience as the EU Global Strategy’s new leitmotif: pragmatic, 
problematic or promising?”; Juncos, Ana. “Resilience as the new EU foreign policy paradigm: A pragmatist 
turn?”; Ülgen, Sinan. “Resilience as the Guiding Principle of EU External Action.” Strategic Europe, July 5, 2016. 
accessed April 26, 2021. https://carnegieeurope.eu/strategiceurope/?fa=64007.; Biscop, Sven. “The EU Global 
Strategy: Realpolitik with European Characteristics.” Egmont Security Policy Brief 75, June 2016. accessed April 
26, 2021. https://www.egmontinstitute.be/content/uploads/2016/06/SPB75.pdf?type=pdf.; Tocci, Nathalie. 
“Resilience and the role of the European Union in the world.” Contemporary Security Policy 41, no. 2(2020): 
176-194. 
16 Juncos, Ana. “Resilience as the new EU foreign policy paradigm: A pragmatist turn?” 1. 
17 Juncos, Ana. “Resilience as the new EU foreign policy paradigm: A pragmatist turn?”. 
18 Newman, Edward and Christina Stefan. “Normative Power Europe? The EU's Embrace of the Responsibility 
to Protect in a Transitional International Order.” JCMS 58, no. 2(2020): 472–490. 
19 Leigh, Michael. “A view from the policy community: a new strategic narrative for Europe?” European Security 
28, no. 3(2019): 382-391. 
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At the same time, the EU could not simply abandon its normative agenda in favor of a more 
transactional one in which violations of the rule of law would be ignored.20 Resilience can be seen 
as a counterbalancing term between the ambitious liberal peace-building and the humbler goal of 
stability. In other words, resilience as a narrative was never intended to replace the EU’s normative 
agenda; support for the rule of law, democracy, and human rights have remained key objectives of 
the Union, but precisely to achieve these goals, the EU also had to pursue a resilience agenda, 
given the inevitable nature of crises and shocks in the course of political, economic, social, and 
institutional transformation.21 

However, the rule of law or human rights conditionalities play no role in relations with countries 
long considered to be within the EU's sphere of influence,22 while the relative success of 
authoritarian actors in achieving further objectives further challenges its role as a normative 
power.23 

This tension between the rule of law promotion and resilience can be particularly evident in regions 
where authoritarian leaders and semi-authoritarian governments challenge this key principle. And 
this could be a turning point for the EU; could the EU accept (semi)authoritarian regimes as actors 
for maintaining stability or, under the guise of pragmatism, do less or even nothing in the face of 
the rule of law violations? Perhaps interpreting resilience as stability can have devastating effects 
on the EU’s normative agenda and image promotion to the world. Moreover, a resilient state does 
not always mean a resilient society as well. Taking the Western Balkans as an example, some 
countries still suffer from a lack of institutional/state capacity, weak rule of law, and “state 
capture”, and, in these cases, adopting the concept of “functional resilience” can be very useful.24 
Biscop rightly points out that this would be a turning point in “Realpolitik”, in the sense of using 
realism to achieve world values. In other words, “a rejection of liberal utopianism, but not of liberal 
ideas themselves” or what Biscop defines as “Realpolitik with European characteristics”.25 

Drawing Conclusions: What Future for the Resilience-Rule of Law Nexus? 

Taking into account the above analysis, the EU’s position can be seen as contradictory. On the 
one hand, the EU presents resilience as the new way for a more integrated, comprehensive, better 
coordinated, and more connected approach, while at the same time analyzing resilience as a means 
for a more remote and “external” role for the EU with its role being that of a regulator by distance, 
reducing its financial commitments, and, under the pretense of local ownership, stating that non-
resilient states should be the ones responsible for adopting strategies. Local authorities have the 
responsibility of implementing the resilience strategies, while the EU seems to be committed to a 
more comprehensive approach. It thus creates the impression that there is a comprehensive and 
holistic strategy without necessarily having such a strategy. After all, the EU tends to re-title with 
slight changes, practices, and approaches of the past, and it can do so by hiding its inability to act 

 
20 Bicchi, Federica and Mary Martin. “Talking tough or talking together? European security discourses towards 
the Mediterranean.” Mediterranean Politics 11, no.2(2006): 189-207. 
21 Tocci, Nathalie. “The Making of the EU Global Strategy.” Contemporary Security Policy 37, no. 3(2016): 461-
472, 465. 
22 Leigh, Michael. “A view from the policy community: a new strategic narrative for Europe?”. 
23 Manners, Ian. “Normative Power Europe: A Contradiction in Terms?” JCMS 40, no. 2(2002): 235–58. 
24 Dokos, Thanos. (2017) “Conclusion: The EU and the Western Balkans as a single security space.” In Resilience 
in the Western Balkans ed. S. Lange, Z. Nechev, F. Trauner, EU Institute for Security Studies Report 36(2017): 
105-112, 109. Accessed April 26, 2021. 
https://www.iss.europa.eu/sites/default/files/EUISSFiles/Report_36_Resilience%20in%20the%20Western%20B
alkans_0.pdf. 
25 Biscop, Sven. “The EU Global Strategy: Realpolitik with European Characteristics,” 1-2. 
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consistently internationally behind more plausible claims based on its regulatory and normative 
agenda. While resilience and the turn to pragmatism could easily be dismissed as more European 
terminology and a rhetorical move, these concepts could significantly impact the EU's identity as 
a normative power. Resilience implies a non-coercive nature of practices, while its different 
interpretations allow resilience to be applied in different contexts and strategies.   

On the other hand, rule of law promotion has always been one of the main priorities and goals for 
the EU. Perhaps this fact has become tiresome to third countries trying to establish relations with 
the EU. This possible annoyance of third countries towards rule of law conditionalities perhaps 
forced or motivated the EU to change its labels regarding its promoted values and narrative 
towards third states. After all, how could the EU promote rule of law standards when some of its 
own member states do not respect such standards? Perhaps even the new rule of law conditionality, 
connecting respect for the rule of law with the budget of the EU,26 is an effort on behalf of the 
EU to take into account the criticism received, keep its house in order, and then turn again to a 
more normative agenda and the promotion of democratization or the rule of law. Since then, 
perhaps it is better to stick to a more pragmatic agenda and the promotion of resilience. 

 

 
26 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16 December 2020 on 
a general regime of conditionality for the protection of the Union budget. OJ L 433I, December 22, 2020, 1–10. 
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Introduction1 

Since the establishment of a standard European Financial and Budgetary policy, the Budget of the 

EU has played a pivotal role in the active implementation of its various initiatives and has led to 

the foundation for a better future for the Union. Moreover, the Multiannual Financial Framework 

(MFF), which is the group of the financial perspectives of the EU, sets the EU’s long-term budget 

and vital spending limits in order to align its expenditures with its political priorities, and ensures 

its budgetary discipline.2 

 

Concretely, the formulation of the EU’s Budget for each respective period is a challenging process, 

which is especially true in periods when drastic changes and crises occur. Specifically, during the 

2015-2020 period, hundreds of thousands of immigrants and refugees crossed the Mediterranean 

Sea and the European land border with Turkey,3 seeking refuge and asylum in the EU.4 

Consequently, the EU attempted to formulate the appropriate immigration and asylum policies to 

actively resolve the problems that have arisen. Such events can be considered as reasons that could 

push the Union to imply budgetary changes and financial reshaping procedures.  

 

 
1 This article was influenced by the author’s Master’s Thesis at Maastricht University entitled: “Analyzing the 
priorities of EU’s Budgetary Expenditures in the Multiannual Financial Frameworks of 2014-2020 and 2021-2027 
on the Topic of Migration and Border Management”, with the Thesis’ Supervisor being Professor Aneta 
Spendzharova.  
2 See Nugent, Neil. The government and politics of the European Union (London: Palgrave, Macmillan 
Education, 2017). 

3 See BBC. “Migrant crisis: Migration to Europe explained in seven charts.” March 4, 2016. accessed May 5, 
2021. https://www.bbc.com/news/world-europe-34131911. 
4 See Staudenmaier, Rebecca and Wolfgang Dick. “Are Germany and the EU prepared for a new influx of 
refugees?” Deutsche Welle, March 5, 2020. accessed May 5, 2021. https://www.dw.com/en/are-germany-and-
the-eu-prepared-for-a-new-influx-of-refugees/a-52651926. 
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This article’s purpose is to analyze the MFF of the 2014-20205 period in correlation with the 

affiliated programs to the EU budgetary policy heading of Migration and Border Management and 

explain the contribution of the various structural changes or crises that took place within the 

context of this MFF period as far as the aforementioned policy framework is concerned. The 

theory used for the analysis’ facilitation is the theory of historical -institutionalism,6 which was 

mainly developed in a similar context by Ackrill and Kay,7 to describe the development of the EU’s 

budgetary system. The authors stress that historical institutionalism utilizes the concept of path 

dependency to explain the institutional persistence and stability. Even though this theory usually 

struggles to incorporate changes and reforms, Ackrill and Kay’s hypothesis shows that change and 

stability can co-exist.  

 

Analysis 
Entering the text’s analysis, the recently expired MFF has gone through extensive negotiations. 

The final agreement over it was approved by the Commission and the EP’s plenary session in June 

and July 2013 respectively. Furthermore, this MFF package comprised five headings: Smart and 

inclusive growth, Sustainable Growth, Security and Citizenship, Administration, and Global 

Europe.,Member States’ commitment appropriations reached 1,103 billion euros, and the total 

payment appropriations reached 1,024 billion euros.8 

As far as the third heading is concerned, which is this analysis’s focal point, it is perceptible that it 

covers only 1,6% of the total amount of the MFF, and its total spending was 17,7 billion euros.9 

A sum that rose progressively in 2017 and onwards at a relatively low pace, especially when the 

migration crisis was in full swing.10 Moreover, this MFF policy heading was available to contribute 

 
5 See European Commission. “Multiannual financial Framework 2014-2020 and EU budget 2014: The figures.” 
Publications Office of the European Union, 2013. accessed May 5, 2021. 
https://www.europarl.europa.eu/greece/resource/static/files/multiannual-financial-framework-2014-2020.pdf .  
6 Another theoretical spectrum that can be used for the topic’s analysis is the concept of incremental change, which 
was firstly introduced by Lindblom, and used in the context of the EU Budget by Citi. See  Lindblom, Charles 
and Aaron Wildavsky. “Review Article: Charles Lindblom and Aaron Wildavsky.” British Journal of Political 
Science 11, no. 2 (1981): 201-225; Citi, Manuele. “EU budgetary dynamics: incremental or punctuated 
equilibrium?” Journal of European Public Policy 20, no. 8 (2013): 1157-1173. 
7 Ackrill, Robert and Adrian Kay. “Historical-institutionalist perspectives on the development of the EU budget 
system.” Journal of European Public Policy 13, no. 1(2006): 113-133. 
8 European Commission. “EU Funding Programs 2014-2020.” 2019. accessed May 5, 2021. 
https://ec.europa.eu/info/strategy/eu-budget/spending/topic/eu-funding-programmes-2014-2020_en.  

9 European Commission. EU Funding Programs 2014-2020. 
10Apap, Joanna and Anja Radjenovic. “The migration issue.” European Parliamentary Research Service. June 
2019. accessed May 5, 2021. https://what-europe-does-for-me.eu/data/pdf/focus/focus04_en.pdf.  
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to financial programs concerning European internal security, food safety, but most importantly, 

asylum and migration.  

In the outbreak of the migration crisis in 2015-2016, caused primarily by terrorist crises and the 

escalation of armed conflicts in the Middle East since 2014, the projected sum was seen as not 

entirely sufficient for the extent of this situation.11 This situation turned out to be a full-fledged 

crisis, not only in 2015-2016, but also in the early months of 2020, and that led to a progressive, 

but not extreme, increase in the funding contributed to migration and border management. This 

can be partially attributed to the fact that after a period of stability, the European status quo was 

shaken by the events of the migration crisis and the ineffective action of the common European 

border. These events brought budgetary changes since the EU understood that these challenges 

had to be tackled primarily from a financial and budgetary standpoint.12  

However, it cannot be said that this sum, from which only 18,6% was contributed to the Asylum 

and Migration Fund (AMF),13 could be considered sufficient to resolve the problem. Moreover, 

Heading 3 also faced various challenges since the very beginning of the MFF period and delayed 

the preparation and implementation of the national programs related to the related heading. A 

significant share of the resources distributed under a shared management for 2014, including for 

the Asylum, Migration, and Integration Fund (AMIF, of €172.7 million) and the Internal Security 

Fund (ISF, of €269.6 million), had to be reprogrammed for 2015 and the subsequent years.14 

Therefore, the European institutions and the member states developed numerous initiatives and 

mechanisms,15 including new legislative proposals, to address the various shortcomings of the 

emerged migration crisis in 2015-2016 and others. 

From a budgetary perspective, the allocations and the margin available under the Security and 

Citizenship heading proved to be mostly insufficient to tackle the needs caused by the migration 

crisis and support the additional initiatives under schedule. Consequently, the Union resorted to 

the flexibility provisions of the MFF, which had to be replenished if the framework were to be 

revised in its midterm in 2017. It is estimated that, over the 2015-2018 period, flexibility tools 

 
11 European Commission. “EU budget for the future.” 2019. accessed May 5, 2021. 
https://ec.europa.eu/commission/priorities/democratic-change/future-europe/eu-budget-future_en.  
12 European Commission. EU budget for the future. 
13 European Commission. EU Funding Programs 2014-2020.  
14 European Commission. EU Funding Programs 2014-2020. 
15 European Commission. EU budget for the future. 
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provided for almost half of the resources that financed the further reinforced measures concerning 

asylum, migration, and border management in the EU.16 

Additional resources were also introduced to strengthen the initial 2014-2020 appropriations of 

various instruments. Notably, significant increases became a reality for the AMIF, and especially 

its emergency assistance measures, FRONTEX, and the European Asylum Support Office 

(EASO).17 The emergency-driven efforts that were conducted have also led to a change of pace in 

financing measures related to migration and border management, which remained again a minor 

share of the EU budget.   

From a theoretical perspective, historical institutionalism can account for the changes that take 

place within institutions, even coming from a period of stasis.18 Technically, this is what is currently 

happening in the EU budgetary sphere regarding migration and border management. In other 

words, prior to the 2014-2015 period, the migration flows and the demands for asylum were not 

that high, and the European funding contributed to that cause was at an inadequate level. However, 

after the outburst of the migration and refugee flows towards Europe, the funding oriented 

towards migration and border management was continuously being increased.  

Especially since 2017, a continuous, but not drastic, budgetary change took place in the current 

2021-2027 MFF,19 and was concluded with the creation of a specifically dedicated MFF heading 

on Migration and Border Management20 and the creation of a new funding heading, which is the 

Integrated Border Management Fund (IBMF). This sum also had to be further supplemented 

because of these situations by various emergency and flexibility instruments that could be used on 

top of the MFF’s ceilings. Reasonably, the effort of the EU to attempt to find a financially oriented 

solution to this crisis and its accompanying challenges can be seen to this day by the recent MFF 

negotiations and the creation of an exclusive heading towards the resolution of that matter. 

Currently, Migration and Border Management can be considered as a new reinforced budgetary 

policy priority of the Union.  

 

 
16 European Commission. EU Funding Programs 2014-2020. 
17 European Commission. EU Funding Programs 2014-2020. 
18 Ackrill, Robert and Adrian Kay. “Historical-institutionalist perspectives on the development of the EU budget 
system.” 
19 European Commission. A Modern Budget for a Union that Protects, Empowers and Defends: The Multiannual 
Financial Framework for 2021-2027. May 2, 2018. COM(2018) 321 final. 
20 D'Alfonso, Alessandro. “Migration and border management: Heading 4 of the 2021-2027 MFF.” European 
Parliamentary Research Service. January, 2020. accessed May 5, 2021. 
https://www.europarl.europa.eu/RegData/etudes/BRIE/2020/646135/EPRS_BRI(2020)646135_EN.pdf. 
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Conclusion 

In conclusion, following the historical institutionalist approach, which implies that the concept of 

change and stability can co-exist, it can be said that during the 2021-2027 MFF a significant change 

takes place.21 That is also the case on this occasion because, combined with the financially static 

period of the 2014-2020 MFF and the outburst of the migration crisis in 2015-2016 and the early 

days of 2020, a considerable change took place in the 2021-2027 MFF with the creation of the 

Migration and Border Management heading.  

Lastly, it can be said that the 2014-2020 MFF represents the stasis part of this hypothesis since, 

during this MFF timeline, the funding towards Migration and Border Management was not 

explicitly dedicated to that topic, and it was also low and static during its chronological duration 

and had minor changes due to the Migration crisis. Ultimately, that fact was altered under the 

auspices of the recently voted 2021-2027 MFF. 

 

 

 

 
21 European Commission. “Multiannual financial Framework for 2021-2027: negotiations.” accessed May 5, 
2021. https://www.consilium.europa.eu/en/policies/eu-budgetary-system/multiannual-financial-framework/mff-
negotiations/.  
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Georgia is in an association process with the European Union. The Association Agreement (AA) 
between the parties which entered into force in 2016 is a complex framework for further political and 
economic integration. Establishing and enforcing core labor standards is a significant part of the 
agreement, but until 2013 only regressive steps were taken. Despite readiness for cooperation on a 
rhetorical level, the labor inspection was abolished in 2006 and the existing Labor Code was virtually 
nonfunctional. Since the transfer of power from the United National Movement to the Georgian 
Dream Coalition, two major political parties in Georgia, priorities have been reevaluated and on the 
legislative level certain adjustments have taken place. However, an effective enforcement mechanism 
is still absent. The EU has a positive but passive influence on labor standards in Georgia. In this 
regard, changes in domestic politics, in particular the reevaluated priorities of the new political elite, 
play a critical role. 

Economic and Political Transitions 

Georgia went to different extremes, from Soviet-type economic planning to total deregulation of the 
market, with a civil war in between, where the state lost its main function as sovereign protector of 
the lives and property of its citizens. Both extremes eminently affected the power of the workers and 
the tradition of organized resistance. The year 1994 saw the lowest GDP per capita of approximately 
520 USD.1 From 1995 onwards Georgia witnessed a short period of relative stability and during this 
time several changes took place. The Partnership and Cooperation Agreement (PCA) was signed 
between EU and Georgia, the death penalty was abolished, and Georgia became a member of the 
Council of Europe. It was also then that Georgia’s importance as a transit country increased when it 
started two important regional projects - the Baku-Tbilisi-Cayhan oil pipeline and the Baku-Tbilisi-
Erzurum gas pipeline, two supply pipelines connecting Central Asia with Georgia creating a strategic 
“East-West corridor.”2 The later period is again characterized by a crisis and political corruption which 
culminated in the “Rose revolution.” 

 
1 ‘GDP per Capita (Current US$)’ (World Bank, n.d.), 
https://data.worldbank.org/indicator/NY.GDP.PCAP.CD?locations=GE.  For a comparison, in the similar year for 
Germany it was around 27,000. 
2 “Only passage from Europe into the Eurasian Heartland that is not controlled by Russia.” 
David J Smith, ‘Azerbaijan and Georgia: The Enduring Strategic Importance of the South Caucasus East-West 
Corridor’ (Tbilisi: Georgian Foundation for Strategic and International Studies, 2014), 3, 
https://www.gfsis.org/files/library/opinion-papers/19-expert-opinion-eng.pdf. 
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The economic policies pursued by the new political elite were inspired by the political philosophy of 
right-libertarianism. Under this framework, the only course for economic development was by foreign 
direct investments (FDI), and all reforms were directed to this aim. Liberalization of foreign trade and 
mass privatization had increased FDI rates in 2006-2007,3  but it came along with rising inequality in 
the distribution of income.4 Poverty and unemployment remained as major problems. 

The labor code adopted in 20065 described as “one of the world‘s most unfavorable towards 
employees,”6 was not in line with the standards of the International Labor Organization (ILO) or the 
European Social Charter. It was formulated without any consultation with the trade unions. As it was 
specified by the SOLIDAR, a network of NGOs working for social justice, the new Labor Code had 
detrimental effects on collective bargaining procedure and was discriminatory towards workers, for 
example, if they belonged to trade unions. As a result, the Georgian Trade Unions Confederation 
(GTUC) lost around 20,000 members.7 Instead of its reforming, the Labor Inspection was abolished 
with the argument that it was a corrupt structure8 and subsequently control over the health and safety 
of workers was out of governmental agenda. 

Considering severe deterioration of labor rights, the EU adopted a critical stance toward the 
implementation of policies. Scholars generally mention the Commission's implementation of the 
European Neighbourhood Policy in the 2007 Progress Report on Georgia. Another noteworthy factor 
is the approach of the local political elite to the idea of European integration. On the one hand, the 
government had declared its readiness on a rhetorical level.9 On the other hand, their policies gave the 
impression that they sought to reap the harvest without sowing the seeds. Mikheil Tavkhelidze, 
affiliated with the Liberty Institute,10 one of the important civil society organization during the Rose 
Revolution, wrote:  

 
3 ‘Georgia Foreign Direct Investment, 1997-2018’ (CEIC: Global Economic Data, Indicators, Charts & Forecasts, 
n.d.), https://www.ceicdata.com/en/indicator/georgia/foreign-direct-investment. 
4 ‘GINI Index (World Bank Estimate)’, n.d., https://data.worldbank.org/indicator/SI.POV.GINI?locations=GE. 
5 The brief review of the reform you can see here: Angelika Muller, ‘Employment Protection Legislation (EPL) of 
Georgia: A Review Based on ILO Standards, OECD Indicators and Comparative Labour Law’ (Geneva: International 
Labour Office, 2012), https://www.ilo.org/ifpdial/information-resources/publications/WCMS_202301/lang--
en/index.htm. 
6 Matthias Jobelius, ‘Economic Liberalism in Georgia: A Challenge for EU Convergence and Trade Unions’ (Friedrich 
Ebert Stiftung, April 2011), https://library.fes.de/pdf-files/id/08135.pdf. 
7 Maurice Claassens and Iva Zelic, ‘Trade Union Violations in Georgia: The Strike at the Hercules Metallurgical Plant’ 
(SOLIDAR, October 2011), 4, 
https://www.solidar.org/system/downloads/attachments/000/000/285/original/34_georgia_labourrightsviolations.pdf
?1457601318. 
8 Norberto Pignatti, ‘Labor Market Reform: Is the Glass Half Full or Half Empty?’, ISET Economist Blog (blog), 14 
September 2020, https://iset-pi.ge/index.php/en/iset-economist-blog-2/entry/labor-market-reform-is-the-glass-half-
full-or-half-empty. 
9 ‘საქართველოს პრეზიდენტმა მიხეილ სააკაშვილმა და ევროკავშირის საგარეო საქმეთა 
კომისარმა ბარონესა ქეთრინ ეშტონმა ერთობლივი პრესკონფერენცია გამართეს [The President 
of Georgia Mikheil Saakashvili and High Representative of the Union for Foreign Affairs and Security Policy 
Baroness Ashton Held the Joint Conference]’, 2010, http://www.saakashviliarchive.info/print.aspx?t=1&i=5318. 
10 The organization has trained and supported the Kmara (Enough!) student movement. For more information 
regarding the involvement of civil society organizations in the Rose Revolution, please see:  Robyn E Angley, 
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“The European Union today is nothing more than institutionalized developed socialism. Moreover, the ideology of 
socialism, in the opinion of the modern European bureaucracy, is obligatory not only for members of the European Union 
but for all the neighbors, including us.”11  

Levan Ramishvili, one of the founders of the institute, compared membership of the Union to a ticket 
for the Titanic.12 Because it has led to little or no institutional changes, one of the EU officials in an 
interview mentioned: “We worry that they are just interested in starting the negotiations because it 
will attract FDI—but never actually concluding them.”13 Although, later in 2010 and 2011 we can 
observe certain developments, for instance the creation of a food safety agency, but none took place 
in the area for labor standards. 

Labor Legislations after the Association Agreement 

One of the obvious reasons to suppose the EU's positive impact on labor standards are the changes 
which were implemented after signing the Association Agreement (AA).14 It is a 740-page 
comprehensive document covering a range of policy areas. Trade and sustainable development 
chapter is included under the wider title Trade and Trade-Related Matters. Under Annex XXX titled 
as Employment, Social Policy and Equal Opportunities, there are 8 directives under Labor Law and 
26 directives under Health and Safety at Work. 

Even though labor legislation improved drastically since 2013, it still has many flaws. Davit 
Omsarashvili, lawyer and co-founder of the Solidarity Network – Workers’ Center, an independent 
trade union which often initiates activities in support of the workers’ rights, underlines some of the 
major flaws from his practice, including regulation of working and resting time and determining the 
maximum number of working hours. The remuneration of overtime work15 is also not determined 
clearly,16 remuneration of maternity leave is problematic and so forth.17 Massive unemployment and 
poverty lead people to accept the derogatory working conditions, and fear of losing one’s job also 
influences their motivation to change the status quo. A comparative report which looked at Georgian 
Labor Code18 in compliance with EU directives and the Social Charter, is optimistic regarding the 

 
‘Escaping the Kmara Box: Reframing the Role of Civil Society in Georgia’s Rose Revolution’, Studies of Transition 
States and Societies 5, no. 1 (2013): 42–57. 
11 Thomas De Waal, ‘The European Choice’, in Georgia’s Choices: Charting a Future in Uncertain Times (Carnegie 
Endowment, 2011), 34, https://carnegieendowment.org/files/georgias_choices.pdf. 
12 Ibid. 
13 Ibid., 37 
14 Accessible at https://eur-lex.europa.eu/legal-content/en/TXT/PDF/?uri=CELEX:22014A0830(02) 
15 Even though amendments incorporated overtime remuneration, the minimum amount is not determined which 
makes the provision in most cases ineffective 
16 Also, no upper limit for overtime is determined which gives a leeway to some establishments to publicly advertise 
positions which gives employees only one resting day in a month (the mentioned advertisement has been circulated 
in the Georgian Social Media). 
17 Omsarashvili, Davit. (co-founder and lawyer of the Solidarity Network – Workers’ Center), interviewed by email. 
May 24, 2019  
18 adopted in 2013 in line with ILO standards 
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process of legal approximation, although it does highlight some mismatch and emphasizes the 
importance of further improvements.19 

The EU’s role as provider of the main normative framework for labor reforms is clear but the 
reevaluation of priorities by the new political elite also played a role. Reforms in labor standards and 
labor policy are linked to the Georgian parliamentary elections and the new political force which takes 
a more proactive stance regarding domestic developments to be more in line with the European social 
model. After the Georgian Dream Coalition took the power, it claimed social democracy as its main 
ideology and described itself as center-left party. The leader, billionaire Bidzina Ivanishvili, stated in 
2013: “the main principles of Social Democrats are today for many European parties valuable and 
acceptable, this is exactly the focus of our new party ‘Georgian Dream-Democratic Georgia’ and we 
plan to join the European Social Democratic party.”20 

However, Georgian Dream Coalition is a group of parties characterized with cleavages and different 
ideological perceptions. In an interview the researcher Marina Muskhelishvili explained the slow pace 
of reforms in the labor sphere due to party polarization: “On one hand, more social democratic ideas 
inspire part of the ruling coalition; on the other, a remarkable part of the same coalition shares the 
neoliberal and libertarian vision of the previous governing elite.”21 While one group tries to push labor 
reforms, another believing the EU regulations will slow down economic growth, is delaying the 
reformation process. 

In practice, implementing labor policies were also instrumental for the process of Euro integration. 
During the discussion regarding planned amendments in the labor code, the Deputy Minister of 
Justice, had to clearly use the argument of imposed necessity of the changes to “justify” the upcoming 
amendments: “without a Deep and Comprehensive Free Trade Agreement (DCFTA) there will be no 
integration in Euro Atlantic structures, and there is no DCFTA without changing the Labor Code.”22 

The legislation changed but  enforcement of it still remains the pivotal challenge. Tamuna Qeburia, 
project coordinator and researcher of the Human Rights Education and Monitoring Center (currently 
renamed to Social Justice Center), one of the most vocal organizations regarding labor rights in 
Georgia, highlights protection of employment contracts and enforcement of its regulatory records on 
the place of employment as the main challenge. According to Qeburia,23 other labor rights issues, such 
as right to have a break, entitlement to a vacation, 40 hour working week, right to have a maternity 

 
19 Elza Jgerenaia and Ekaterine Kardava, ‘Labour Rights Protection as a Part of the European Integration Policy 
Perspectives of Developments within the AA, VLAP and Social Charter’ (Friedrich Ebert Stiftung, 2016), 
https://library.fes.de/pdf-files/bueros/georgien/13152.pdf. 
20 ‘“ქართული ოცნება” ევროპის სოციალ–დემოკრატიულ პარტიაში გაერთიანებას გეგმავს 
[“Georgian Dream” Plans European Social-Democratic Party Membership]’, netgazeti.ge, 6 May 2013, 
https://netgazeti.ge/news/22517/. 
21 Francesco Bagnardi, ‘The Changing Pattern of Social Dialogue in Europe and the Influence of ILO and EU in 
Georgian Tripartism’, Caucasus Social Science Review 2, no. 1 (2015): 65. 
22 Labor Code and Labor Movement, Public Debates at the HBF South Caucasus. (Tbilisi: Heinrich Boell Foundation 
South Caucasus), accessed 20 May 2021, 
https://www.youtube.com/watch?v=S5MowAqvs0I&ab_channel=HeinrichBoellFoundationSouthCaucasus. 
23 Qeburia, Tamuna. (project coordinator and researcher of the Human Rights Education and Monitoring Center), 
interview by email. May 27, 2019  
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leave, etc. are standards set only on a legislative level and their enforcement in practice is mostly 
disregarded. Even if the legislation is harmonized to international standards, its enforcement is still an 
acutely challenging issue. 

Non-functional Enforcement Mechanism 

Labor inspection is considered as a main mechanism to protect labor standards. Georgia is bound to 
many international agreements, which include the establishment of such a unit, although it still has 
not ratified the ILO Labour Inspection Conventions. Under the Association Agenda between the 
European Union and Georgia, the EU promised cooperation24 and clearly urged Georgia to improve 
its inspection mechanism along with ILO standards.25 The 2017-2020 Association Agenda document 
also urges strengthening supervisory functions of the labor inspection system and expanding the rights 
of labor inspectorate.26   

Between 2006 and 2015 there was no supervisory unit on labor standards in the country, which even 
further deteriorated the situation. In 2015 under the Ministry of Internally Displaced Persons from 
the Occupied Territories, Labour, Health and Social Affairs, the Labour Conditions Inspection 
Department was created.  According to ILO’s 2016 assessment of the labor inspection system in 
Georgia, the country still needed an effective enforcement mechanism to meet its obligations. The 
Labor Inspection department in 2015-2017 worked on 8 EU Directives regarding minimum labor 
standards, and  in 2018 also introduced a new legislation regarding occupational safety to the 
parliament.27  The occupational safety law was adopted in 2019 and the Labor Inspection department 
was granted the right to oversee any workplace without prior notification. However, statistics of work-
related deaths and injuries28 show that capacity and effectiveness of the inspection is still minimal, and 
it needs to be developed further. Moreover, its jurisdiction is limited solely to supervisory activity 
related to direct occupational hazards.  

Conclusion 

The EU in cooperation with the ILO has been the main actor to give external legitimization to the 
implemented changes regarding labor legislation and introducing enforcement mechanisms in 
Georgia. All EU member states are also members of the ILO, signatories of its eight fundamental 

 
24 ‘Association Agenda between the European Union and Georgia’ (The European Union, 2014), 26, 
https://eeas.europa.eu/sites/default/files/associationagenda_2014_en.pdf. 
25 The condition is to “create a mechanism and institution with adequate capacities for the inspections of working 
conditions in the spirit of the new law and International Labour Organisation (ILO) standards.”   ‘Association Agenda 
between the European Union and Georgia’, 7. 
26 ‘Association Agenda between the European Union and Georgia 2017-2020’ (The European Union, n.d.), 22, 
http://www.parliament.ge/ge/ajax/downloadFile/78447/annex_ii_-_eu-georgia_association_agenda_text.pdf. 
27 ‘Annual Report of the Labour Conditions Inspection Department’ (Tbilisi: Ministry of Internally Displaced Persons 
from the Occupied Territories, Labour, Health and Social Affairs of Georgia, 2019), 
https://www.moh.gov.ge/uploads/files/2019/Failebi/LCID_Eng_a4_2.pdf. 
28 Tatuli Chubabria et al., ‘An Assessment of the Labour Inspection Mechanism and a Study of Labour Rights 
Conditions in Georgia’ (Tbilisi: Human Rights Education and Monitoring Center (EMC), 2017), 10. 
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Conventions,29 and the ILO Governance Convention concerning Labor Inspection in Industry and 
Commerce. For the Georgian workers and workers’ organizations, the ILO, the European Trade 
Union Confederation (ETUC) and the International Trade Union Confederation (ITUC) were the 
only supporters for a long time30 and the introduction of a tripartite social dialogue is related to EU 
pressure. However, external influence is not enough to strengthen labor standards. The involvement 
of the EU will be of a formal nature and its directives will move with inertia, unless there is a conscious 
decision, a clear strategy, and consensus on the need of transforming labor policy and improvement 
of the conditions of the workers in the country. 

 

 
29 The eight fundamental Conventions are: 1. Freedom of Association and Protection of the Right to Organise 
Convention, 1948 2. Right to Organise and Collective Bargaining Convention, 1949 3. Forced Labour Convention, 
1930 4. Abolition of Forced Labour Convention, 1957 5. Minimum Age Convention, 1973 6. Worst Forms of Child 
Labour Convention, 1999 7. Equal Remuneration Convention, 1951 8. Discrimination 
30 Bagnardi, ‘The Changing Pattern of Social Dialogue in Europe and the Influence of ILO and EU in Georgian 
Tripartism’, 68. 
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Everybody knows the Americas: they are home to world-famous metropolises such as New York 
City, Los Angeles and Rio de Janeiro, to the endless prairies of the U.S. Midwest, the extensive 
mountain ranges of the Rockies and the Andes, and the green lung of planet Earth in the Amazon 
basin, and to the beautiful tropical beaches of Jamaica, the Bahamas and Barbados. They are also 
home to significant parts of the French Republic, the United Kingdom and the Kingdom of the 
Netherlands, and are at the centre of conflicts over sovereignty, natural resource exploitation, 
money laundering and international tax evasion schemes. 
 
Both France and the United Kingdom are present in both North and South America, as well as 
the Caribbean, still holding onto their colonial remnants – and, in the case of France, even a 
significant chunk of the South American mainland. The Kingdom of the Netherlands, too, 
maintains a presence in the region via its Caribbean islands, some of which are only just off the 
coast of the still unstable country of Venezuela. Which begs the question: how do these far-flung 
European outposts survive? And why have they not become independent yet, as so many former 
colonies have done? 
 
This paper will first give a short overview of the presence of these three European countries in the 
Americas. After that, it will discuss the three major survival strategies of these places, namely 
tourism, trade, and taxes. 

 
Europe in the Americas 
France has the most extensive presence in the Americas, with French Guyana, Guadeloupe, 
Martinique, Saint Martin, Saint Barthélemy, and Saint Pierre et Miquelon all being integral parts of 
the French Republic, albeit with differing constitutional and administrative statuses. 
 
The UK’s best-known presence in the Americas is undoubtedly the Falkland Islands and the South 
Georgia and South Sandwich Islands1, both of which were at the centre of the 1984 Falklands War. 
Other UK territories in the Americas include Anguilla, the British Virgin Islands, the Cayman 
Islands, Montserrat, and the Turks and Caicos Islands in the Caribbean and Bermuda, around 1000 
km east off the coast of North Carolina in the North Atlantic. 
 

 
1 The British Overseas Territory of Saint Helena, Ascension and Tristan da Cunha is normally not considered 
part of South America, but rather as a part of Africa or simply as “South Atlantic”. 
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The last European country with a sovereign presence in the Americas is the Kingdom of the 
Netherlands, on the Caribbean islands of Aruba, Bonaire, Curaçao, Saba, Saint Eustatius and Saint 
Martin. 

 
Tourism, trade and taxes: how to survive as a dependency 
Uniqueness attracts2. Many of these ‘parts of Europe’ in the Americas appeal due to their relative 
uniqueness, be it politically or in terms of natural wonders, making them attractive destinations for 
tourists not only from their mother nations, but also from the region they are located in. An 
interesting example are Saint-Pierre et Miquelon, two small islands off the coast of the Canadian 
island of Newfoundland: its uniqueness as a part of France in a peculiar location (namely close to 
Canada) attracts both tourists from the French mainland for its remoteness and “foreignness”3, 
and from its Canadian neighbours for being essentially France, but next-door. Another case study 
is Aruba, a constituent country of the Kingdom of the Netherlands, which has managed to grow 
into arguably the strongest and most durable tourism-driven national economy of the Caribbean 
by attracting both Dutch and American tourists. Furthermore, strong government policy 
incentives supported building and maintaining the necessary tourism infrastructure4, providing the 
basis for long-term economic stability through (what is often considered) a relatively unstable 
resource to build an economy upon5. 
 
Some territories, though, are like French Guyana: they attract relatively large numbers of tourists, 
but only for sectors that do not particularly penetrate into the local economy: in the case of French 
Guyana, they concern mostly ocean-based ecotourism and enthusiasts of the European Space 
Programme6. In the instance that tourism itself is not enough to sustain the local economy, it pays 
off to look at the value of your territory: the vast tropical inlands of French Guyana are perfect for 
biofuel production (albeit with potential massive Amazon deforestation as a result)7, the Exclusive 
Economic Zones (EEZs) of the UK Falkland Islands and South Georgia and South Sandwich 
Islands allow for the imposition of conservations areas to protect marine life, such as whales and 
seabirds8, and the soils and terroirs of Guadeloupe allow for the cultivation of bananas9, which is 
now its main agricultural export10. 

 
2 Erislan (no initials). Tourist attraction and the uniqueness of resources on tourist destination in West Java, 
Indonesia. Review of Integrative Business and Economics Research 5, no. 1 (2016), 251-266, p. 252. 
3 Timothy, D.J. Benefits and costs of smallness and peripheral location in tourism: Saint-Pierre et Miquelon 
(France). Tourism and Recreation Research 26 (2001), 63-70. 
4 Vanegas, M., & Croes, R.R. Growth, development and tourism in a small economy: evidence from Aruba. 
International Journal of Tourism Research 5 (2003), 315-330. 
5 Ridderstraat, J., Croes, R.R., & Nijkamp, P. Tourism and long-run economic growth in Aruba. International 
Journal of Tourism Research 16 (2014), 472-487. 
6 Dehoorne, O., & Jolliffe, L. “Dark tourism and place identity in French Guiana”, in Dark Tourism and place 
identity: managing and interpreting dark places, eds L. White & E. Frew (Abingdon: Routlegde, 2013), 156-
166, pp. 161-163. 
7 Catanoso, J. “French Guiana soy biofuel power plants risk massive Amazon deforestation,” Mongabay, 2 
December, 2020, https://news.mongabay.com/2020/12/french-guiana-soy-biofuel-power-plants-risk-massive-
amazon-deforestation/. 
8 Tancell, C., Sutherland, W. J., & Phillips, R. A. Marine spatial planning for the conservation of albatrosses and 
large petrels breeding at South Georgia. Biological Conservation 198 (2016), 165-176. 
9 Hoy, D.R. The banana industry of Guadeloupe, West Indies. Social and Economic Studies 11, no. 3 (1962), 
260-266. 
10 Trecolle, E. “In Guadeloupe, going green means going bananas,” Phys.org, 2018, https://phys.org/news/2018-
05-guadeloupe-green-bananas.html.  
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And if that does not work, the approach used by various UK Overseas Territories in the Caribbean 
offers one last alternative: if you have nothing, just tax nothing. The Cayman Islands, especially, 
are considered one of the world’s most notorious tax havens11, as are Bermuda and the British 
Virgin Islands, and to a lesser extent the Turks and Caicos Islands12. They manage to stay afloat by 
attracting and providing financial services that greatly exceed what they should normally be 
providing, based on their populations alone; they are able to do so exactly because they are 
dependencies of the United Kingdom (infra). 

 
Why stay close? 
 
Will these places at some point opt for independence or subsummation into another federative 
country? As found by Veenendaal & Oostindie13 for at least the Dutch territories, though there 
may be emotional apprehension towards the maintenance of a non-sovereign, perhaps even 
subservient position to the European nation they are attached to, pragmatic considerations 
persevere: remaining attached to the European mother nation means financial aid, military 
protection14, administrative supervision, and a right of abode in Europe. These considerations are 
potentially generalisable to most other overseas territories in the region as well. 
 
Another consideration highlights again the uniqueness of these places: their political and 
administrative closeness to Europe, combined with their geographical realities and their often sui 
generis statuses within the sovereign nation they belong to, provides these place with the possibility 
to specialise their economies by providing services at more favourable rates than their neighbours 
in the region15; the UK’s Overseas Territories would have been much less likely to have developed 
into the offshore financial centres that they are now, had they not been under the diplomatic 
protection of the UK, as it is their political relation to the UK that gives them governance stability 
and economic and financial clout, whilst their small sizes allow them to still effectively profit off 
of their exceptionally low tax rates16. 
 
Yet, other areas simply feel that they belong to their mother nation: the Falklanders, for example, 
indicated during the Falklands War in the 1980s that ‘they are British’ and were lauded for that by 
the then-Prime Minister Margaret Thatcher.17 This sentiment was reiterated in a 2013 referendum 
asking whether the Falkland Islands should remain an Overseas Territory of the UK, which saw 

 
11 Phillips, R., Gardner, M., Robins, A., & Surka, M. Offshore shell games 2017: the use of offshore tax havens 
by Fortune 500 companies (Washington, DC: Institute on Taxation and Economic Policy, 2017), p. 5. 
12 Ibid. p. 9. 
13 Veenendaal, W., & Oostindie, G. Head versus heart: the ambiguities of non-sovereignty in the Dutch 
Caribbean. Regional & Federal Studies 28, no. 1 (2018), 25-45. 
14 In the case of Aruba, Bonaire and Curaçao, this is an important consideration considering their geographic 
closeness to politically unstable Venezuela. 
15 Cf. Fleury, C. . Jersey and Saint-Pierre-et-Miquelon: the influence of geographical marginalities and cultural 
resurgences on economic development of island borders. The International Journal of Research into Island 
Cultures 3, no. 2 (2009), 32-51. 
16 Hines, J.R. Treasure islands. Journal of Economic Perspectives 24, no. 4 (2010) 103-126. 
17 Dunnett, D. Self-determination and the Falklands. International Affairs 59, no. 3 (1983), 415-428. 
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99.8% of voters indicating that that was indeed their desire18. It is even simpler for the South 
Georgia and South Sandwich Islands, a dependency of the United Kingdom which could not 
declare independence or gain more autonomy in any way, for the simple reason that it has no 
permanent population. 

 
Conclusion 
Despite famous independence movements having created some of the world’s most well-known 
and influential countries on the American continents, three European states still maintain a 
foothold on the western side of the Atlantic Ocean. These scattered and relatively scarcely 
populated territories survive as dependent entities by using their uniqueness, remoteness, 
foreignness and geographic marginality to their advantage. They use these characteristics to attract 
tourists by being part of a European nation and thus attracting regional tourists for that, as well as 
attracting tourists from their home nations in Europe by being “faraway but still home”. Being 
backed by their home nations financially, militarily and diplomatically allows them to specialise 
their economies; in some cases, it allows them to maintain good governance and a trustworthy 
image, making them attractive offshore financial centres and tax havens. In the end, despite some 
emotional frictions persisting amongst these places’ populations, it looks like these far-flung 
footholds of leftover European colonialism in the Americas will for now be better off by retaining 
their constitutional and political connections to Europe: France, the Netherlands and the United 
Kingdom will remain scattered across the globe for a while yet. 

 
18 Dodds, K., & Pinkerton, A. The Falkland Islands referendum 2013. The Polar Record 49, no. 4 (2013), 413-
416. 
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Achieving climate neutrality is one of the main objectives in the agenda of the European Union (EU). A 
low carbon energy system becomes imperative if the international community wants to keep the global 
average temperature rise below 2°C, as stated in the Paris agreement. Energy consumption is responsible 
for two-thirds of global greenhouse gas (GHG) emissions1. In 2017, 78% of EU-27 GHG emissions 
derived from transport, fuel consumption by energy users, and energy production by industries2. The 
pathway toward energy transition will induce systemic shifts in the energy landscape3, from fossil fuel to 
renewable energy, leading to a recalibration of the value chain, where the ability to generate profit will 
depend on technologies rather than energy resources. 

Technological innovation, essential to decarbonization, will lead to a more mineral-dependent market4. 
The raw material market has, throughout the years, been mainly affected by demand, in particular income 
growth, the industrialization of emerging economies, and lately the demand for specific technology. 
Securing market power in the first stage of the supply chain will be a major competitive advantage in the 
future technological race; placing minerals and metals at a centre stage in the competition among leading 
industrial actors. As the EU commits to climate goals5, the dependency on critical raw materials could 
increase dramatically. The EU has a trade deficit in minerals and metals, which in 2019 accounted for 
EUR 26 billion6.  For this reason, access to raw materials was recognized as a ‘strategic security question’ 
in the European Green Deal.  

The WB report 7 stated that the energy transition will be more material intensive. Criticality will depend 
on expected market trajectories, which are difficult to predict due to the fast-changing role of innovation, 
meaning that in the future materials, which are not deemed critical today, can become of strategic 
importance. A material is not per se critical, criticality is not an inherent property of the material8.  

 

 
1 Goldthau, A., Keim, M., Westphal, K. The Geopolitics of Energy Transformation. SWP. 2018. 
2 Eurostat. Shedding light on energy in the EU - A guided tour of energy statistics.2020. 
3 Pastukhova, M., Pepe, J., Westphal, K. (2020). Beyond the Green Deal: Upgrading the EU’s Energy Diplomacy for a 
New Era. SWP. 2020.  
4 Buchholz, P. & Brandenburg, T. Demand, Supply, and Price Trends for Mineral Raw Materials Relevant to the 
Renewable Energy Transition Wind Energy, Solar Photovoltaic Energy, and Energy Storage, in Chemical Engineering 
& Technology, vol..90, pp. 141–153. 2018. 
5 European Commission. Communication 640: The European Green Deal. Brussels. 2019. 
6 Eurostat. Extra-EU Trade in Raw Materials. 2020 
7 World Bank Group. Minerals for Climate Action: the Mineral Intensity of the Clean Energy Transition. Washington 
DC, World Bank. 2020 
8 Some parameters used are economic importance, supply risk, environmental risk, lack of substitutes, and rate of 
recycling. 
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Future Geopolitical Hotspots 

In the energy sector the material demand will be boosted by wind power and energy storage, while for 
solar power the requirement should stabilize in 2035 since the increasing deployment of photovoltaics 
will be counterbalanced by a reduction of material content9, therefore a major material efficiency10. To 
meet the climate neutrality by 2050, the EU will require around 8-30 times more material than in 2018 
and this only for wind and solar technologies11. In particular the EU must focus on six minerals: borates 
(97% Turkey), cobalt (68% DRC), lithium (78% Chile), natural graphite (47% China), niobium (85% 
Brazil), rare earth elements (98% China). For example, the battery sector will be the leading market for 
natural graphite by 2027, since is the preferred material to build anodes in all current battery’s 
technologies12.   

A supply chain is a complex phenomenon, and disruption could occur because of several factors. 
Concerns that the supply of CRMs may not be sufficient to meet the growing demand have grown 
considerably since the rare earth elements (REEs) ‘supply crunch’ in 201113.  The geographical 
concentration of some CRWs creates a natural centre of competition in unstable parts of the words. The 
potential of this geological resource might be used as a projection of power to exert leverage in the 
international market14. The main hotspots of geopolitical competition are expected to develop in China, 
in Australia, in the DRC15, and in Chile16.   

Many countries have targeted Australia as an alternative source of REE supply vis-à-vis China. After the 
REE embargo, Japan decided to invest in Australian mining activities17. Australian mining company Lynas 
is the only producer of REEs in which China has not invested. Australia has a unique position since it 
can supply both REEs and lithium.  But Australia has not the same geopolitical influence as China since 
Australian mineral industries lack verticalization of the supply chain.18 In fact, most of the REEs extracted 
are refined in Malaysia.  

The geopolitical concern of the DRC comes from its weak administrative and institutional structure, 
alongside the geological nature of cobalt, which is a by-product highly dependent on the extraction of 
nickel and copper, its carrier metals. The civil war in the 1990s, eroded the DRC’s mining sector, leading 
to artisanal small and scale mining (ASM) projects. The cobalt crisis in 1978 due to the Shaba conflict, 
interrupted the cobalt production and triggered a huge price spike. This shortage was caused by political 

 
9 Unlike wind turbine or energy storage units, characterized by constant technological innovation, photovoltaics (PVs) 
have two main enabling technologies, which are not expected to be revolutionised in the medium term, for this reason 
engineers are working more on improving the material content of PVs.  
10 Monnet, A., & Ait Abderrahim, A. Report on major trends affecting future demand for critical raw materials. SCREEN. 
2018. 
11 Carrara S., Alves Dias P., Plazzotta B. and Pavel C. Raw materials demand for wind and solar PV technologies in the 
transition towards a decarbonised energy system. Luxembourg, Publication Office of the European Union.  2020. 
12 U.S. Geological Survey.  2017 Minerals Yearbook – Graphite. U.S. Geological Survey. 2017. 
13 European Commission. Critical materials for strategic technologies and sectors in the EU - a foresight study. 
Luxembourg, Publications Office of the European Union. 2020 
14 Månberger, A., & Johansson, B. The geopolitics of metals and metalloids used for the renewable energy transition, in 
Energy Strategy Reviews, vol. 26. 2019. 
15 Kalantzakos, S.  The Geopolitics of Critical Minerals. Istituto Affari Internazionali (IAI). 2019 
16 Hafner, M., & Tagliapietra, S. The Geopolitics of the Global Energy Transition. Springer International Publishing. 
2020. 
17 Goldthau, A., & Hughes, L.  Protect Global Supply Chains for Low-carbon Technologies, in Nature, vol. 585, pp. 28-
30. 2020. 
18 Kalantzakos, S. The Geopolitics of Critical Minerals. Istituto Affari Internazionali (IAI). 2019. 
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instability and was not an intentional move of the government19. The fragile political background does 
not allow the DRC to ‘weaponize’ cobalt as an instrument of foreign policy20, also because the majority 
of cobalt refining is processed in China21.   

The geopolitical relevance of Chile is driven mainly by technological expectations. Per se Chile is not 
considered an unstable country22. In the last years there has been a large-scale deployment of lithium in 
the battery market, concomitantly with the rising trend for zero-emissions mobility23. However, the 
instability of the access to resources can be undermined by water stress caused particularly by mining 
activities, in the north of the region. Water shortage is expected to increase by 50% between 2030 and 
206024. Besides, in 2018, the Chinese company Tianqi Lithium became the second-largest shareholder25 
in Sociedad Quimíca y Minera, a Chilean company among the top three lithium producers26. Moreover, 
considering that the concerns for lithium supply might rise in the medium term - since if no new 
investments are made in the short term, in 2025 it is expected to lead to a severe market deficit27 - Chile 
will be a key geopolitical hotspot as it has the largest lithium reserves28. 

China represents the only example of how CRMs can be used as strategic leverage. China’s predominance 
in raw materials supply not only derived from its geological potential but also by its attempts to secure 
other mineral supply through investments29. Furthermore, China used its critical minerals as geopolitical 
leverage to gain access to technological know-how. Foreign firms who wanted to operate in China could 
only do so through joint ventures, implying a technology transfer in exchange for stable access to supply. 
For instance, Nissan and Tesla had to share their knowledge in EVs to have access to lithium30.  

For what concerns the geographical concentration, the geopolitical risk could be partially mitigated by 
the availability of substitutes and recycling activities. For this reason, the use of minerals as political 
leverage will be difficult in the long term. However, the case of China and REEs demonstrated how the 
short-term bottleneck in REEs supply allowed China, with a combination of industrial, political and 
economic factors, to gain relevance in REE downstream sector31. Moreover, regarding the economic 
value of minerals, the share of mineral revenues as a percentage of national GDP is limited compared to 
oil revenue. Countries are unlikely to use their natural advantage to exert pressure in the international 
market.  

 

 
19 Al Barazi, S., Näher, U., Vetter, S., Schütte, P., Liedtke, M., Baier, M. and Franken, G. Cobalt from DR Congo – 
Potential Risks and Significance for the global Cobalt market. DERA. 2017. 
20 Campbell, G. A.  The Cobalt Market Revisited, in Mineral Economics, vol. 33, pp. 21-28. 2020.  
21 Al Barazi, S. et al. Commodity top news. Cobalt from the DR Congo – potential, risks and significance for the global 
cobalt market. 2018.  
22 The World Bank. Worldwide Governance Indicators. 2021. 
23 Infinity Lithium.  Pre-feasibility study. San Jose Valdeflorez Lithium Hydroxide Project. 2019. 
24 Carriel, F. Megasequía: La “nueva normalidad” en la que vivirá Chile. La Tercera. 2021. 
25 Rathi, A. One Chinese Company Now Controls Most of the Metal Needed to Make the World’s Advanced Batteries, in 
Quartz. 2018. 
26 The Economist.  After Electric Cars, what more will it take for Batteries to Change the Face of Energy?. 2017. 
27 Infinity Lithium. Pre-feasibility study. San Jose Valdeflorez Lithium Hydroxide Project. 2019. 
28 A reserve is a mineral deposit well-identified and that can be economically exploited. The opposite of a resource, which 
is a mineral deposit correctly established but for cost and technological constraint, the extraction is not feasible. 
29 like in Chile for lithium, in Congo for cobalt, including future mining process in Greenland, see Hafner, M., & 
Tagliapietra, S. The Geopolitics of the Global Energy Transition. Springer International Publishing. 2020. 
30 Criekemans, D.  Geopolitics of the Renewable Energy Game and Its Potential Impact upon Global Power Relations. 
The Geopolitics of Renewables. 2018. 
31 Ebner, J. Europe’s Rare Earth Dependence on China: Future Perspectives. EIAS briefing paper. 2014. 
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Conclusion 

Geopolitical concern rises not from mineral scarcity but the fast-changing technological scenario32.  The 
geopolitical competition will develop not only between states but also between economic sectors as 
demonstrated by the latest supply shortage of microchip33. Securing a sustainable supply of raw materials 
is a prerequisite to grant the well-functioning of the industrial value chain, to progress in strategic 
technologies, and to reach carbon neutrality. Supply bottlenecks could not only delay the European 
energy transition but could also harm the production chain, damaging the competitiveness of the 
European industries and prevent the EU from becoming an industrial leader in clean-tech. Technology 
will become the core of value creation and the main source of rivalry. In the future price peaks could be 
provoked by speculative acts generated from market expectation for a specific new technology, in a 
market that is inelastic. But it is quite unlikely that CRMs will create a new resource dependency in the 
EU, at least compared to the dependence on fossil fuels in economic and geopolitical terms. 

 

 

 

 

 
32Pistelli, L. Addressing Africa’s Energy Dilemma, in Hafner, M., & Tagliapietra, S. (2020). The Geopolitics of the Global 
Energy Transition. Springer International Publishing. 2020. 
33 Inagaki, K., Keohane, D., Yang, Y., Miller, J.  Global Chip Shortage puts Car supply Chain under the Microscope. 
2021. 
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According to David Chandler, an ethical foreign policy provides “a sense of self-identity, purpose 
and self-belief”, which was precisely what the European Community (EC) was seeking in the 
1970s. L. Ferrari argues that the European Union (EU) began to express concern about human 
rights at the same time as it sought to establish itself as an international actor. Identifying with 
original, “trendy” causes was helpful for the EU to strengthen and differentiate its profile as an 
international actor1.  
 
In early 1976, it was still possible for EC diplomats at the UN to claim that “Western delegations 
as a whole now look to the Nine for a lead on the entire range of human rights questions”, but a 
few months later it was the EC that had to catch up with the US government, which began to 
account for human rights in its foreign policy under President Jimmy Carter (1977–81)2. 
 
As a consequence, the EC consequently insisted on including human rights and democracy clauses 
in international agreements (multi- and bilateral), which confirm the functional theory underlying 
European integration, i.e. the view that economic market integration can progressively promote 
peaceful cooperation and the rule of law beyond economic areas, thereby enabling more 
comprehensive and more effective protection of human rights3.  
 
The focus was placed on the activity carried out by the EC with regard (1) to Spain and Portugal; 
(2) to Central-Eastern Europe; as well as (3) to African countries (former colonies) within the 
framework of the Lomé Conventions. In this regard, the strengthening of the EU’s and its Member 
States’ human rights policy can be attributed to a series of exogenous and endogenous factors and 
historical events, which will be discussed further. 
 
First, we will be focusing on the cases of Spain and Portugal. Until the 1970s there was much 
political instability in both states: Spain suffered 43 coup d’états between 1814 and 1923, a horrific 

 
1Lorenzo Ferrari, “The European Community as a Promoter of Human Rights in Africa and Latin America, 1970-
80,” Journal of European Integration History 21, no. 2 (2015): pp. 217-230, https://doi.org/10.5771/0947-9511-
2015-2-217. P. 230. 
2 Barbara Keys, “Congress, Kissinger, and the Origins of Human Rights Diplomacy,” Diplomatic History 34, no. 
5 (2010): pp. 823-851, https://doi.org/10.1111/j.1467-7709.2010.00897.x.  
3Ernst-Ulrich Petersmann, “Time for a United Nations 'Global Compact' for Integrating Human Rights into the 
Law of Worldwide Organizations: Lessons from European Integration,” European Journal of International Law 
13, no. 3 (January 2002): pp. 621-650, https://doi.org/10.1093/ejil/13.3.621. P.631. 
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civil war between 1936 and 1939, followed by 36 years of dictatorship under Franco4. For its part, 
Portugal suffered great governmental instability during the First Republic (1910-26) and then about 
half a century of authoritarian rule under Salazar and Caetano5.  
 
In both the cases of Portugal and Spain, the EC had mostly confined itself to a defensive position 
putting commitment to human rights as a requirement to be accepted as Member States. As such, 
a condition imposed by the EC was that only democratic states could be members. Although each 
nation was interested in enjoying the economic benefits of EC membership, that requirement had 
the effect of banning Spain and Portugal from the Economic Community until the 1980s. 
 
After the democratic transitions in the 1970s, both Portuguese and Spanish democratic 
governments pursued feverishly the integration. Several deadlines were missed, but after years of 
long and strained negotiations, Portugal and Spain were each accepted to the EC on January 1, 
1986. After decades of relative isolation under authoritarian regimes, the success of processes of 
democratic transition in both countries finally permitted full membership in the European 
Community6. These were the first steps of the EC in putting commitment to human rights and 
democracy as a requirement for potential Member States. 
 
Secondly, the end of the Cold War and the re-unification of Germany were endogenous causes 
which pushed for greater integration. Thus, the territory of the EU had expanded in 1990 as a 
result of German reunification after the fall of the Berlin Wall, adding a new dimension to 
discussions about the eventual possibility of EU membership for Eastern European states, which 
was given a new meaning by the end of the Cold War and the drawing aside of the Iron Curtain. 
Furthermore, dissolution of the Soviet Union was the decisive moment in the history of the EU. 
It was clearly envisaged that Europe’s political separation would not continue and membership to 
the Union of Central and Eastern European states would become a common intention7.  
 
By that time, it was already informally understood that countries applying for membership in the 
European Community should be European and declare commitment to human rights and 
democracy, although there was doubt about exactly what this meant. Assuming that Europe’s 
Eastern border is marked by the Ural Mountains, eighteen more countries theoretically qualified 
for membership in 19928. Meanwhile, it must be noted that there was a huge gap between the 
images of the Western and Eastern parts of Europe9. 
 

 
4Gerhard Besier and Katarzyna Stokłosa, European Dictatorships: A Comparative History of the Twentieth 
Century (Newcastle upon Tyne, England: Cambridge Scholars, 2013). P. 195. 
5Gerhard Besier and Katarzyna Stokłosa, European Dictatorships: A Comparative History of the Twentieth 
Century (Newcastle upon Tyne, England: Cambridge Scholars, 2013). P. 177. 
6Sebastián Royo and Paul Christopher Manuel, “Some Lessons from the Fifteenth Anniversary of the Accession 
of Portugal and Spain to the European Union,” South European Society and Politics 8, no. 1-2 (2003): pp. 1-30, 
https://doi.org/10.1080/13608740808539641.  
7Neill Nugent, The Government and Politics of the European Union, 8th ed. (Red Globe Press, 2017). P. 393. 
8Jonathan Olsen, The European Union: Politics and Policies, 7th edition, (Taylor & Francis 2021). P.66. 
9Flora A.N.J. Goudappel, Ernst M.H. Hirsch Ballin, (editors), Democracy and rule of law in the European Union: 
essays in honour of Jaap W. de Zwaan. (The Hague, The Netherlands: Asser Press 2016). P.226. 
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Focus sharpened in June 1993 when the European Council, meeting in Copenhagen, agreed on a 
set of terms for membership. The European Council in Copenhagen on 22 June 1993 formally 
established criteria that shall be met by the candidate countries prior to their accession to the EU. 
These included, among others, stability of state institutions, guarantee of democracy and human 
rights, supremacy of law, respect for the minorities rights and their protection, capacity to 
implement the EU acquis10.  
 
Thus, the end of the Cold War posed a unique opportunity for the Community to help the 
countries of Eastern and Central Europe to develop economically and democratically and to foster 
‘a genuinely all European integration’ through human rights promotion11.  
 
With the East-West divide gone, the EU could pursue conditional development cooperation 
policies toward Third World countries with greater ease. It has indeed been argued that the 
international changes in the post-Cold War years allowed Western Europe to identify respect for 
human rights, democracy and the rule of law as essential preconditions to economic advancement, 
and to render assistance to the Third World conditional upon these, strengthening the EU’s 
identity as a human rights promoter12.  
 
These began with the Yaoundé Convention signed between the original six European Economic 
Communities (EEC) Member States and Associated African States and Madagascar (AASM) in 
196313. The accession of the UK to the Community in 1973 brought many former British colonies 
into the equation, so the Lomé Convention (named after the capital of Togo) was signed in 1975, 
raising the number of African, Caribbean, and Pacific (ACP) states to forty-six.  
 
Lomé I and II included no reference to human rights, hence, the EC failed to respond effectively 
to continuing human rights abuses as for instance, in Uganda and later in Ethiopia, which lead the 
EC to the reconsideration of the Convention’s terms14. 
 
The historical events since the military coup on January 25, 1971, when General Idi Amin Dada 
came to power in Uganda are of particular interest. On August 9, 1972, President Amin announced 
a formal decree revoking all entry permits and certificates of residence which had been granted “to 
any person who is of Asian origin…”. The decree required the non-citizen Asians to leave Uganda 
within 90 days. However, the Asians were physically assaulted and harassed by the army from the 
beginning of the expulsion period15. 
 

 
10Frank Furedi, Populism and the European culture wars the conflict of values between Hungary and the EU, 
(NY, Routledge, 2017). P.16. 
11Desmond Dinan, Ever Closer Union? The European Union Series, (Macmillan Press, London, 1994). P. 466 
12Paul Mahoney, Kathleen E. Mahoney (eds.), Human Rights in the Twenty-first Century: A Global Challenge, 
(Springer, Netherlands, 1993). P.723. 
13Jonathan Olsen, The European Union: Politics and Policies, 7th edition, (Taylor & Francis 2021). P.276. 
14D.J. Marantis, Human Rights, Democracy and Development: The European Community Model, Harvard 
Human Rights Journal 7 (1994): pp. 1-32. P.4. 
15Violations of human rights and the rule of law in Uganda. A study by the International Commission of Jurists. 
May 1, 1974. Available at: Uganda-violations of human rights-thematic report-1974-eng (full text in English, 
PDF). 
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Further, the Ethiopian Civil War between the Ethiopian military junta communist governments 
and Ethio-Eritrean anti-government rebels from September 1974 to June 1991 also had an 
important role to play in starting the process of promoting human rights by the EC in former 
colonies and shifting the focus of development aid. 
 
It was in Lomé III (1985–1990) that a reference to human rights was first included, in a declaration 
attached to the Convention. In this declaration the EC and the ACP affirmed their deep 
attachment to human dignity. They also pledged to help eliminate the obstacles to the full and 
effective enjoyment by individuals and peoples of their economic, social and cultural rights16. 
 
With the signing of Lomé IV in 1989, human rights principles were officially included in the text 
of the Convention itself (Article 5). However, no legal provisions were made for sanctions in the 
event of failure to honor these undertakings17. Yet this did not prevent the Commission from 
suspending Lomé programs in certain cases. This occurred for Sudan in March 1990, Somalia in 
January 1991, and Togo and Zaire in January 1992.  
In the mid-term review of Lomé IV the concept of human rights was extended to include respect 
for democratic principles and the rule of law18. One of the innovations included in the revised 
Convention of Lomé IV, which was signed in 1995, was the explicit introduction of a penalty 
clause by Article 366a of the Convention19.  
 
Thus, by including the human rights clauses in its accession requirements as well as foreign policy, 
in particular in multilateral aid agreements, the EU was able to establish its identity and reputation 
as the human rights promoter in the second half of the XX century. 

 

 
16INTERIM REPORT on the proposal for a Council Decision on a framework procedure for implementing Article 
366a of the Fourth Lomé Convention (COM(96)0069 C4-0045/97 - 96/0050(AVC)). Committee on Development 
and Cooperation. Rapporteur: Mrs Magda Aelvoet. 21 May 1997. P.7. 
17Jonathan Olsen, The European Union: Politics and Policies, 7th edition, (Taylor & Francis 2021). P.276. 
18Sonia Lucarelli, Ian Manners (eds.), Values and Principles in European Union Foreign Policy, (Routledge, 
2007). P.35. 
19INTERIM REPORT on the proposal for a Council Decision on a framework procedure for implementing Article 
366a of the Fourth Lomé Convention (COM(96)0069 C4-0045/97 - 96/0050(AVC)). Committee on Development 
and Cooperation. Rapporteur: Mrs Magda Aelvoet. 21 May 1997. P. 9. 
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According to UN Scientists, COVID-19 will not be the last pandemic.1 While the battle to 

vaccinate the world’s population rages on, calls for stronger state control of public health systems 

grow in anticipation of new health emergencies. Domestically, states have recognised that this may 

necessitate future lockdowns, social distancing, and continued restrictions on individual freedoms. 

Since February 2020, Europe has experienced such measures, sometimes controversially. Measures 

such as Dutch curfew laws or Ireland’s attempt to restrict entry into the state have attracted 

criticism across Europe. However, these unpopular moves across the EU have illustrated an 

important feature of democracy across the Union: functioning democracies. COVID-19 has 

largely not restricted the ability of citizens to hold their representatives accountable. However, this 

has not always been the case, with Hungary exhibiting a dangerous approach to COVID-19 

lockdowns. 

Hungary: A Hybrid Democracy’s Journey Towards a “New State” 

The Hungarian COVID-19 emergency took place against the backdrop of the state’s dominant 

Fidesz party’s journey towards increased political control, taking a Government that was “not of 

a liberal nature” towards a self-described status of a “new state”.2 Declaring an emergency on the 

March 11th,3 it was extended by the parliament under its Constitution 19 days later.4 This move 

extended the Hungarian emergency to an undefined date while entrusting Prime Minister Viktor 

Orbán with extraordinary powers of decree, alongside the power to suspend existing laws. 

Controlled by a vague condition of “preventing, controlling, and eliminating the human 

epidemic”,5 it was unclear what Orbán could not do. In the coming weeks and months, his Fidesz 

parliament introduced vague criminal laws while also deploying the military in hospitals and 

acquiring companies. These Constitutional capabilities were ultimately terminated in June, 

following a parliamentary vote. However, this was simply to allow for their introduction of a 250-

page legislative instrument,6 which codified many of these controversial powers while also allowing 

the state to declare future emergencies. 

 
1 UN News, World must be ready for the next pandemic, UN says on first International Day of Epidemic 
Preparedness, UN News, December 27, 2020. Accessed May 10, 2021. 
https://news.un.org/en/story/2020/12/1080922.    
2 Tóth, Csaba, Full Text of Viktor Orbán’s Speech at Băile Tuşnad (Tusnádfürdő) of 26 July 2014, The 
Budapest Beacon, June 29, 2014. Accessed May 5, 2021. https://budapestbeacon.com/full-text-of-viktor-orbans-
speech-at-baile-tusnad-tusnadfurdo-of-26-july-2014/.  
3 Hungary. Decree 40/2020. Government Decree on the Declaration of the State of Danger, March 11, 2020  
4 Hungary. Act XII of 2020. Containment of the Coronavirus, March 31. 2020  
5 Ibid  
6 Hungary. Act LVIII of 2020. Transitional and Epidemiological Preparedness Related to the Cessation of the 

State of Danger, June 18, 2020  
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The measures were immediately condemned for their unconstitutional origin since they were not 

extended within the prescribed 15-day extension period.7 Alongside this, the parliament ignored 

legislation already in place to tackle public health emergencies,8 likely due to the narrower powers 

it provided. Disappointingly, the EU ignored these issues and chose to wait to observe the 

application of these powers rather than condemn their unconstitutional and deceptive origin.9 

Over the course of the pandemic, groups across the Union condemned the exercise of Orbán’s 

powers, also voicing concern over the later codification of these powers. Recognising this, the EU 

eventually characterised these acts as “totally incompatible with European values”.10 However, at 
this point, there was little that could be done to challenge them.   

Hybrid Democracy and the Frankenstate 

Hungary has largely evaded EU condemnation due to its character as a “Frankenstate”. Scheppele 

defines this as combining various legitimate legal systems’ provisions into one instrument.11 Yet 

these provisions, while appearing sufficient when standing alone, will present problems when used 

in tandem in the political context the state fosters. According to Scheppele, these structures do 

not present  traditional authoritarian characteristics of repression and ideology but rather structures 

that obstruct the challenging of their distribution of power. These deceptive underpinnings to 

Hungarian Constitutionalism are worsened by the state of its democracy. Hungary’s unicameral 

system saw 68% of seats being won by Orbán’s Fidesz party in 2010. This was the two-thirds 

majority Fidesz needed to adopt its new Fundamental Law. Three years later, this brought 

hundreds of new laws to Hungary and various new principles and procedures of governance. This 

was done all under the guise of democracy, when really, as Eleches notes, Fidesz rose to power 

primarily from the “implosion of the Hungarian Socialist Party”.12 This was the successful creation 

of a “hybrid democracy”, or system whereby authoritarianism could be fostered while allowing 
formal institutional structures to coexist.  

There was occasional institutional dissatisfaction with these Hungarian constitutional 

developments, alongside a lack of meaningful opposition from the EU, with sanctions imposed 

against the state clearly having little effect in halting Fidesz’s democratic slide. This was clearly 

illustrated through the controlling party’s move to assert control over the judiciary, passing 

legislation initiating the early retirement of various judges, including a constitutional amendment 

targeting a former Chief Justice of the Constitutional Court following his condemnation of various 

structural reforms of the judiciary. They also dismissed their Data Protection Commissioner in the 

 
7 Halmai, How COVID-19 Unveils the True Autocrats: Viktor Orbán’s Ermachtigungsgesetz, Iconnect, April 1, 
2020. Accessed May 13, 2021.  http://www.iconnectblog.com/2020/04/how-covid-19-unveils-the-true-
autocrats-viktor-orbans-ermachtigungsgesetz/  
8 Hungary. Act CXXVIII of 2012. Concerning Disaster Management and Amending Certain Related Acts, 1 
January 2012.  
9 Zsiros, EU Identifies “Pro-Kremlin Sources” as Architects of Disinformation, EuroNews, April 9, 2020. 
Accessed May 13, 2021. https://www.euronews.com/2020/04/09/eu-indentifies-pro-kremlin-sources-as-
architects-of-disinformation  
10 Goclowski, Poland, Hungary scolded for flouting “European Values” During Pandemic, Reuters, April 17, 
2020. Accessed May 13, 2021. https://www.reuters.com/article/us-health-coronavirus-election-
europeanp/poland-hungary-scolded-for-flouting-european-values-during-pandemic-idUSKBN21Z2GP/  
11 Scheppele, Not Your Father’s Authoritarianism: The Creation of the “Frankenstate”, European Politics and 

Society Newsletter, Winter 2013. Accessed May 13, 2021.  
12 Eleches, Learning from Mistakes: Romanian Democracy and the Hungarian Precedent, European Politics and 

Society Newsletter, Winter 2013. Accessed May 13, 2021.   
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same way. The dominant power that Hungary has gained through these structures has allowed it 

to act almost unfettered. However, Hungary remains a state that relies on EU funding and 

membership. The union has become aware of the dangers presented to democracy across the 

union and have sought to standardise its financial support to nations such as Hungary against their 

protection of the rule of law. A further obvious sliding towards autocracy would likely encourage 

this institutional movement to Hungary’s disadvantage. This has been described by Kelemen as 

the “EU authoritarian equilibrium”, or the standard of acceptable authoritarianism ignored by EU 

oversight.13 The government would again be acting contrary to its own interests by upsetting this 

equilibrium. It builds upon the practice of “constitutional parochialism”,14 which sees Hungary 

proffering a belief of constitutional exceptionalism or a view that while EU standards may exist, 

they should not apply to them. The Frankenstate allows Hungary to shroud its democratic 

practices, maintaining its equilibrium, greatly diminishing the costs of their actions on an 
international level.  

Regime Clarity: The Dangers of Frequent Emergencies 

The COVID-19 pandemic presented an opportunity for Hungary to further progress its journey 

towards a “new state”. The Fidesz government used its existing dominant powers to pass 

seemingly ordinary emergency legislation, ultimately ceasing its operation and codifying its powers. 

While this may appear to end the state of emergency, it creates what Greene described as the 

“permanent emergency”.15 Greene argues that the declaration of an emergency avoids the 

permanent surrendering of our fundamental legal principles. Actions taken under ordinary 

legislative procedures are seen as more legitimate than those in an emergency, often passed quickly 

and outside the normal legislative procedure. These powers gifted to Orbán by the legislature, 

empowered by the state’s hybrid democracy, show no intent of an immediate return to normality, 
contrary to the purpose of emergency law.  

While harm to individuals and the rule of law is possible under these Hungarian laws, this is 

unlikely to remain over time. This is because the COVID-19 emergency will eventually cease 

through declining infection rates, and emergency approaches will no longer be justifiable within 

states. The emergency, therefore, has no real permanency, and so continued detriments to 

individual rights or the rule of law will become alarming to the international community and 

difficult to legitimise. This will harm the equilibrium in Hungary. This intense concentration of 

power in an apparent constitutional dictator will be better served in temporarily facilitating a 

further entrenchment of Hungary’s manipulative legal system. Such a restructuring will be more 

favourable, particularly in the light of the international community’s reluctance to challenge 

Hungary’s hybrid democracy disguised in a “Frankenstate” framework. This will allow them to 

further their democratic slide with a strong grip over government branches while exhibiting 

constitutional structures. The constitutional equilibrium will be maintained in the state, with power 

flowing to Orbán.  

 
13 Kelemen, The European Union’s Authoritarian Equilibrium, Journal of European Public Policy 27, No. 3 
(2020): 481-499. Accessed May 13, 2021. 
14 Nolte, Aust, European Exceptionalism? Global Constitutionalism 2, No.3 (2013): 407-436. Accessed May 13, 
2021. 
15 Greene, Emergency Powers in a Time of Pandemic (Bristol: Bristol University Press, 2020)  
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A Need for Preparedness Across the Union: Stealing the Focus? 

Emergency law is unpopular, and this is one of the main reasons that it remains temporary. 

Furthermore, these provisions will always remain unpopular, as emergencies will typically always 

exhibit novel approaches, with Kucharksi noting that “if you’ve seen one pandemic, you’ve seen… 

one pandemic”.16 State approaches to pandemics simply cannot be identical from one to the next, 

as viruses are always different. As such, they will require varied responses, with unpredictable 

mutations, victims, contagiousness, and effects. Yet, this does not mean there cannot be some 

similarity in the way they are handled. States realise this and develop emergency preparedness 

plans, which outline the strengths and weaknesses of their responses. Such responses are not free 

of issues, with COVID-19 illustrating persisting issues such as the disruption of food chains, 

showing that even the most predictable occurrences can cause strains. However, can these ever 

truly be worthwhile where states enjoy the possibility of acting unconstitutionally? 

The EU has recognised the dangers of future pandemics and has proposed new regulations on 

“serious cross border threats to health”.17 This is part of Ursula von der Leyen’s goal of building 

an EU Health Union, embodying a strengthened security framework, with reinforced measures of 

preparedness and response across EU institutions. The Commission has noted that the COVID-

19 pandemic has presented gaps in the current EU system and a need for change. The proposal 

calls for preparedness plans to be developed across states, with reporting and auditing 

requirements. While these would be supported by the ECDC, auditing would also be undertaken 

by the Commission. A monitoring system for infectious diseases would also be developed, 

alongside health reporting requirements in member states. Importantly, the proposal includes an 

EU emergency that is aimed at coordinating the development and procurement of crisis-

combatant items. Despite this, the regulation recognises the inability of the regulation to supersede 

state competences in managing public health crises.18 The control of these emergencies within the 

national territory will be under the primary control of the state.  

These are welcomed developments in the Union. Clearly, the EU is heeding the warnings of health 

experts. However, they continue to pay little attention to Rule of Law advocates, who are 

attempting to shed light on the dangerous approaches of states such as Hungary. Meanwhile, the 

Hungarian Government vaccination programme is floundering, with fake quotes from state-

aligned media outlets suggesting that the Fidesz opposition are vaccine-deniers.19 They are also the 

only state in the Union to be using both the Chinese and Russian vaccines, ignoring their lack of 

EMA approval. This offensive strategy is clearly due to the uphill battle Orbán faces to see his re-

election next year. While some see the potential for his downfall, coming after corruption scandals, 

others see the vaccination scheme’s potential success as a path to victory. Irrespective of this, such 

a path towards success has clearly been bolstered by his broad COVID-19 era powers. This 

inaction is facilitating continued threats to Hungarian and EU democracy.  

 
16 Kucharski, Rules of Contagion (Profile Books, 2020)  
17 European Commission, Regulation of the European Parliament and of the Council on serious cross-border 

threats to health and repealing Decision No 1082/2013/EU (Brussels, European Union, 2020)  
18 ibid, page 4  
19 DW, Hungary: Government uses vaccine campaign to lash out at political opponents, DW, May 2021. 
Accessed May 13, 2021. https://www.dw.com/en/hungary-government-uses-vaccine-campaign-to-lash-out-at-
political-opponents/a-57137738   
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COVID-19: Legal Action Against the European Commission and a Worrisome Future 

Overall, Hungary has capitalised on years of EU inaction. While the EU is currently investigating 

the state under Article 7 for Rule of Law violations, these will undoubtedly be vetoed by Poland, 

a vocal supporter of the state.20 The two states have also filed complaints about the mechanism, 

further delaying this investigation. Therefore, the equilibrium created in Hungary will likely face 

no fines or penalties within the next two years, offering some wiggle-room to Orbán prior to his 

re-election campaign. However, some action has been taken by the European Parliament, who 

have threatened to take the European Commission to court should it not tie EU funding to a 

condition of respecting the Rule of Law before June 1st. Despite this, it has been said by Hegedus 

that this may undermine the funds that the EU would provide to Hungary, but it will not 

“fundamentally undermine the regime’s support”.21 Overall, the EU has allowed the democratic 

power of Hungary to become further entrenched through COVID-19, and it is struggling to catch 

up.  

In conclusion, COVID-19 is heralding an unprecedented era of emergency law across the world. 

This area of law is undoubtedly controlled by the Rule of Law in the EU legal order. However, the 

case of Hungary shows the dangers of allowing Rule of Law standards to slip in states while still 

expecting them to act appropriately in times of emergency. Hungary has shown that they will use 

emergencies as a mechanism of developing their “new state”, and it is unclear whether the EU are 

in a strong position to stop them.  

 

 
20 Blu, Human rights, freedom of the press, independence of judges: the illiberal democracy of Orbán’s Hungary 
in the heart of Europe, Medium, April 23, 2021. Accessed 13 May, 2021. https://medium.com/valigia-
blu/hungary-orban-d6ea3f84487  
21 Ibid, 19 
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Europe Day 2012 marked the launch of the first official European Citizens’ Initiative (ECI), with 
the then Commission Vice-President Maroš Šefčovič hailing the process as “a great boost for 
participatory democracy in Europe”.1 This mechanism is, in theory, designed to give European 
citizens a voice at the table regarding the development of EU policies. The concept of direct 
democracy, defined by Theo Schiller as the direct participation of citizens in democratic decision-
making, has been a phenomenon present in Europe since Classical times.2 It is only, however, in 
the 21st Century that the EU has adopted elements of this political system. Despite the initial 
hubris surrounding the mechanism, serious problems would soon appear which would seriously 
undermine the effectiveness of the mechanism. 
 
The Legal Basis for ECIs 
The origins of the ECI can be traced back to 2002, when the Constitutional Convention on the 
Future of Europe was launched. Article I-47 of the resulting Treaty establishing a Constitution for 
Europe (TCE) contained almost the exact wording that would later be utilised to establish the 
ECI. This stated that not less than one million citizens who are nationals of a significant number 
of Member States can invite the European Commission to submit proposals for legislation on 
matters that the citizens deem important for implementation of the European Constitution.3 
However, the TCE would be abandoned after the 2005 French and Dutch referenda, where it was 
rejected by voters. As a result, the ECI was shelved until the signing of the Lisbon Treaty in 2007.  
 
The Lisbon Treaty formally lays out the legal basis for the ECI. Article 11(4) of the Treaty on 
European Union states that: “Not less than one million citizens who are nationals of a significant 
number of Member States may take the initiative of inviting the European Commission, within 
the framework of its powers, to submit any appropriate proposal on matters where citizens 
consider that a legal act of the Union is required for the purpose of implementing the Treaties”.4 
As such, one million Union citizens can invite the Commission to submit legislation that is required 
to implement the Treaties. Likewise, Article 24(1) of the Treaty on Functioning of the European 
Union (TFEU) places a duty on the European Parliament and Council to pass an ECI mechanism 
into law, and to define the specifics of such a procedure.5 Regulation 211/2011 was eventually 
agreed on 16 February 2011; detailing the practical arrangements, conditions and procedure of 

 
1 European Commission, “Europe Day sees launch of first European Citizens' Initiative”, 8 May 2012. 
2 Schiller, T., “International Encyclopedia of Political Science”, SAGE, 2011. 
3 Article I-47, Treaty establishing a Constitution for Europe. 
4 Article 11(4), Treaty on European Union. 
5 European Commission, “Collection - The procedure step-by-step - European Citizens’ Initiative”. 
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how the ECI process would work.6 With a legal basis for the ECI process established, the ECI 
process came into effect on 1 April 2012. 
 
Initial Campaigns 
The first initiative was symbolically launched on 9 May 2012. This was Fraternité 2020, which 
aimed to enhance EU-wide exchange programmes such as the Erasmus+ and European Voluntary 
Service programmes.7 This initiative, however, did not reach the required number of signatures 
before the deadline.8 In total, there have only been six ECIs that have reached the necessary one 
million signatures. The first of these was the Right2Water campaign, which reached a total of 1.85 
million signatures in 2013.9 This campaign sought to commit the EU to an implementation of 
guaranteed access to water as a public service across the bloc. In March 2014, the Commission 
published a Communication on the ECI and by July 2015, the Roadmap for the evaluation of the 
Drinking Water Directive 98/83/EC was released to the public.10 The response of the Commission 
to the first ‘successful’ ECI, however, was controversial. In 2015, MEPs released a statement which 
criticised the Commission for failing to meet the aims of the ECI, and instead focusing on a 
reiteration of previous laws rather than a proposal of any new legislation which would satisfy the 
goals of the campaign.11 A report on the matter stated that the Commission response “lacks 
ambition, does not meet the specific demands made in the ECI, and limits itself to reiterating 
existing commitments, and that if successful and widely supported ECIs (…) are neglected by the 
Commission, the EU as such will lose credibility in the eyes of citizens”.12 Indeed, a contemporary 
article by Le Monde highlights this loss of credibility in the mechanism in its headline (original in 
French): “The subdued response of the European Commission to the first European Citizens 
Initiative”.13 This would be a clear sign of the issues to come. 
 
The second successful ECI was the One of Us campaign in 2014, which reached almost two 
million signatures, the most popular initiative to date. This campaign was based on the Brüstle v. 
Greenpeace case; a European Court of Justice judgment where the Grand Chamber stated that 
“fertilisation is such as to commence the process of development of a human being”.14 With this 
in mind, the campaign sought to pressure the Commission into introducing legislation which 
would prevent the EU budget being used to finance activities that presuppose the destruction of 
human embryos, such as in scientific research.15 A Communication was issued to the petitioners 
stating that the Commission did not intend to proceed with the initiative. Indeed, legislation on 

 
6 Regulation (EU) 211/2011, 16 February 2011. 
7 AEGEE Europe, “Fraternité 2020 – Europe’s first citizens’ initiative”. 
8 Pronckutė, S., "European Citizens Initiatives – one year of challenges", 1 November 2013. 
9 European Commission, “Communication from the Commission on the European Citizens' Initiative "Water 
and sanitation are a human right! Water is a public good, not a commodity!", 19 March 2014. 
10 European Commission, “Evaluation of the Drinking Water Directive 98/83/EC”, July 2015. 
11 European Parliament, “Report on the follow-up to the European Citizens’ Initiative Right2Water”, 14 July 
2015. 
12 Ibid. 
13 Compte, J., “Réponse en demi-teinte de la Commission à la première initiative citoyenne européenne”, Le 
Monde, 21 March 2014. 
14 Case C-34/10, Brüstle v. Greenpeace eV, EU:C:2011:669. 
15 One of Us Federation, “Our Manifesto”, 2013. 
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the ECI was not even passed on to the European Parliament for debate or a vote, thus 
undermining the entire purpose of the mechanism.16 
 
A case was brought by signatories of this ECI against the Commission to commit the institution 
to fulfilling its duties under the relevant legislation. In Puppinck and Others v. Commission, the Grand 
Chamber of the Court of Justice agreed with an earlier finding by the General Court in that the 
Commission can refuse to proceed with an answer to an initiative even if the ECI has fulfilled all 
the required conditions.17 In particular, the Court found that Article 20 of the regulation could be 
interpreted as granting discretionary powers to the Commission. The significance of this judgment 
for the future of the ECI mechanism cannot be overstated. By finding in favour of the 
Commission, the Courts of Justice had allowed Article 20 to continue to act as a loophole for the 
Commission and to dilute the effectiveness of the mechanism.18 The Commission would quote 
Article 20 in its Communications on each of the first four successful ECIs. As such, the 
Commission still has “broad discretion” in deciding whether or not to take action following an 
ECI.19 Furthermore, the Courts of Justice noted that the purpose of the ECI was only to “invite” 
the Commission to act. This conservative interpretation still defers the power of initiation to the 
Commission.20 
 
Aside from the ‘loophole’ issue with Article 20 of the Regulation, other problems also persisted. 
In the years preceding the introduction of the General Data Protection Regulation (GDPR), 
Member States often had different laws regarding liability over data protection, which could place 
the initiators of an ECI in difficult legal waters.21 Similarly, the ECI website interface was found to 
be difficult to navigate and the online system for the collection of signatures was prone to technical 
difficulties.22 The ECI mechanism was also found to suffer from a lack of awareness amongst 
Union citizens. In addition, as has been demonstrated above, even if an ECI should fulfil all the 
necessary prerequisites, the Commission often rejected the proposals that had been made.23 
 
As such, the Commission still has a near-monopoly on the initiation of legislation. This is despite 
citizens being, in theory, on an equal footing with the European Parliament and the European 
Council, two institutions who can also propose legislation to the Commission under Articles 225 
and 241 TFEU respectively. When considering the overemphasis the Commission places on 
Article 20 of Regulation 211/2011 and the various other problems that come with passing an ECI, 
it becomes clear that the Commission remains protective over its right of initiative to propose 
legislation and that the ECI mechanism is little more than illusory in nature. 
 

 
16 European Commission, “Communication from the Commission on the European Citizens' Initiative "One of 
us", 28 May 2014. 
17 Case C-418/18P, Puppinck and Others v. Commission EU:C:2019:1113. 
18 Foltzenlogel, C., “One of us: Symbol of a Dying Democracy?”, European Centre for Law and Justice, 2019. 
19 Case T561/14, Puppinck, General Court. 
20 Case C-418/18P, Puppinck and Others v. Commission EU:C:2019:1113, para. 57. 
21 The ECI Campaign, ""An ECI That Works. Learning from the first two years of the European Citizens' 
Initiative." - Interview with Xavier Dutoit", 2014. 
22 Ibid. 
23 European Commission, “Report on the application of Regulation (EU) No 211/2011 on the citizens' 
initiative”, 31 March 2015. 
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A Period of Reform? 
Reforms were beginning to dominate the discourse surrounding the ECI mechanism as its inherent 
faults came to light. In 2014, the European Parliament publishing a report entitled "Towards a 
revision of the European Citizens' Initiative?" which outlined many of the aforementioned issues.24 
In 2015, European Ombudsman Emily O’Reilly proposed solutions to the problems faced by the 
mechanism; claiming that “more can be done to ensure that ECI organisers feel that their efforts 
to mobilise one million signatures are worthwhile”.25 Indeed, even the theme of ECI Day 2015 
was “Review, Renew, Reset!”. By 2017, the Commission had adopted a proposal for new rules on 
the European citizens’ initiative to smooth out any issues that had been highlighted. Focus was 
given to the difficulties for EU citizens to propose initiatives that are legally admissible and the 
“complex and burdensome process” faced by initiators when collecting signatures.26 This reform 
process would culminate in new legislative reforms in 2019/20. 
 
Regulation 2019/788 was passed on 17 April 2019 with the aim of making the ECI mechanism 
“more accessible, less burdensome and easier to use for organisers and supporters, and to 
strengthen its follow-up in order to achieve its full potential as a tool to foster debate”.27 The 
Regulation gave legal effect to some of the suggestions found in the reports of previous years. The 
new Regulation allowed Member States to set the minimum age for signature at 16 rather than 18. 
It also stated that the Commission must communicate its legal and political conclusions on the 
initiative, the action it intends to take, if any, and its reasons for acting or not. While many of the 
smaller problems surrounding personal data protection, accessibility and transparency were 
specifically targeted and resolved by the Regulation, it also reinforced the view that the 
Commission has no obligation whatsoever to act on the proposals of an ECI that meets the 
prerequisites.28  
 
One final reform was taken in 2020. With the onset of the COVID-19 pandemic in Europe, NGOs 
such as The ECI Campaign pressured the European institutions to extend the deadline of one year 
to find one million signatures. The European Parliament approved Regulation 2020/1042, which 
created temporary measures to allow new deadlines for the collection of signatures in July 2020. 
ECIs that were ongoing as of 11 March 2020 were to be given an extension of six months, whereas 
ECIs that started between 11 March and 11 September 2020 were given a deadline extension 
lasting until 11 September 2021.29  
 
Concluding Remarks 
Ultimately, while the recent reforms of the ECI mechanism are a welcome development, they do 
not go far enough. According to the Courts of Justice, the aim of the ECI is to empower the 
Union’s citizens with the right to apply to the European Commission, which is comparable to the 

 
24 Directorate General for Internal Policies, “Towards a revision of the European 
Citizens' Initiative?”, 2014. 
25 European Ombudsman, “Decision of the European Ombudsman closing her own-initiative inquiry 
OI/9/2013/TN concerning the European Commission”, 4 March 2015. 
26 Ibid. 
27 Regulation (EU) No 2019/788. 
28 Ibid. 
29 Regulation (EU) No 2020/1042. 
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right of indirect legislative initiative of the European Parliament and of the European Council.30 
The Commission, meanwhile, believes that the objective of the ECI mechanism is to foster a pan-
EU public debate on the issue at hand, even when it is outside of the Commission’s legislative 
powers. Any reform of the ECI must be viewed in light of the recent Puppinck judgment, which 
confirms that the power of initiation still ultimately lies with the Commission. Despite positive 
developments surrounding the issues of communication and transparency, the leading case law 
does not bode well for the overall effectiveness of the ECI mechanism. With the Conference on 
the Future of Europe still ongoing, Europeans can only hope that the Commission begins to take 
direct democracy in Europe more seriously. 

 
30 Case C-418/18P, Puppinck and Others v. Commission EU:C:2019:1113, para. 61. 
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From the ancient Greek and Phoenician city states to the so-called Maritime Republics and the 
Ottoman Empire, the Mediterranean served as the vital bedrock for intercultural exchanges, trade, 
and conquests. Under Roman imperial rule the basin was dubbed as Mare Nostrum. 

The overall dynamic of the present-day Mediterranean has shifted, however. The MENA1 is still 
reeling from the aftermath of the Arab Spring with Libya, Syria and Yemen still mired in a state of 
civil war, while Lebanon is dealing with a near meltdown of its sectarian political system following 
last year’s Beirut explosion. Subsequent migrant streams towards ‘safe haven’ Europe have 
unleased the far-right’s anti-migration and xenophobic discourse. Finally, regional powerhouse 
Turkey has become an increasingly unreliable partner in the East Med, stirring up a string of 
troubles from maritime boundary disputes to undermining the UN embargo on weapon deliveries 
to the warring Libya factions. 

The current situation is thus far from ideal for the European Union. On the contrary, the basin 
constitutes a major area of (geo-)strategic interest. The Suez Channel located in the East Med, for 
example, is pivotal to EU trade with Asia, accounting for around 12% of global trade2. Stabilising 
the coastal East Med MENA countries, Libya in particular, will be of utmost importance if the EU 
wishes to manage both the migrant flows and stave off the electoral challenge of far-right forces 
such as Lega and the Rassemblement National. 

The above however represents a major juncture for the ‘geopolitical’ Commission. With US 
disengagement, a Med power vacuum is already in the making, with Turkey and Russia 
manoeuvring to fill the void. If Brussels wants to be taken seriously on the international stage, it 
needs to consider putting serious effort in projecting power in its own backyard. Steering 27 voices 
into one direction, however, remains an unwieldy task, muddying EU power projection. Therefore, 
exploring the feasibility of an EU vanguard in the form of the so-called “Club Med” could represent 
a pathway worth examining. 

EU Med Strategy 

The EU’s Mediterranean policy can best be described as a patchwork of initiatives, cooperation 
programmes and association agreements, with the Union of the Mediterranean arguably as its 

 
1 Middle East and North Africa 
2 Philippe Weng, Jing Yang  and Stella Yifan Xie. “Suez Canal Blockage Sends Asian, European Exporters 
Scrambling”. The Wall Street Journal. (26 March 2021). https://www.wsj.com/articles/suez-canal-blockage-
sends-asian-exporters-scrambling-11616771912 
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centre of gravity3. The situation somewhat reflects a certain degree of neglect amongst the member 
states towards the Mediterranean. This lack of attention could be attributed due to a historical focus 
on its Eastern frontier (Harmel doctrine) and French (post)colonial dominance.4 

During the endgame of the Cold War, however, a shift occurred, following the inevitable decline 
of French power projection along with the prospects of a united European Continent, due to the 
impending collapse of the bipolar era. Paris sought a re-adjustment of the EU’s Foreign Policy by 
tilting more of Brussels’ attention and resources towards the basin.5 

The EU tends to put the onus of its regional strategy on cooperation along civil-economic lines 
such as economic prosperity, human rights, trade, and management of common goods. The overall 
discourse, however, has shifted from a more liberal defined approach towards a more realist. Quite 
early on the strategy featured security prominently (followed by stability) at the expense of the more 
liberal-sounding usage of peace. Closely in sync is the prominence of migration management within 
the EU strategy due to the far-right challenge. The designated tools for these objectives, however, 
are rather embedded within the field of soft power, such as dialogues and the power of money, 
with various levels of success.6 

The recently unveiled “New Agenda for the Mediterranean” seeks to revamp the EU’s approach 
based on 5 core principles. The Agenda seeks to inject much needed impetus into the Euro-
Mediterranean Partnership, following years of low activity. A specific role has been set aside for 
the upcoming Economic and Investment Plan (EIP), which is touted as the centerpiece of the EU’s 
Agenda. Brussels seeks to leverage it as a magnetic force to mobilize private capital.7 

Although the EU’s revamped approach may be described as more comprehensive compared to its 
previous strategies, it continues to lack a holistic approach. Brussels re-emphasizes the importance 
of soft power tools in achieving regional stability, and hard power instruments remain 
conspicuously absent in the EU’s toolbox. The lack of willingness to seriously consider power 
projection could overall hamper its objectives. Without the presence of such tools the EU will 
remain relegated to the sidelines.8 

The Club Who? 

The EU MED group, commonly referred to as the Club Med or the Med7, is an informal grouping 
composed of the Southern EU member states.9 The grouping came into existence as the financially-

 
3 European Commission, “Cooperation with the Southern Neighborhood”. European Neighborhood and 
Enlargement Policy – European Commission, March 8, 2021,  https://ec.europa.eu/neighbourhood-
enlargement/neighbourhood/southern-neighbourhood_en 
4 Véronique Martins, “Towards a Europeanisation of French Mediterranean Politics?”, L'Europe en Formation, 
2(2), pp 223-240, (2013),  https://doi.org/10.3917/eufor.368.0223 
5 Martins,  “Towards a Europeanisation of French Mediterranean Politics?” 
6 European Commission, “The EU and its Southern Neighborhood”. European Neighborhood And Enlargement 
Policy – European Commission, February, 2021, https://ec.europa.eu/neighbourhood-
enlargement/sites/near/files/eu-southern-neighbourhood-partnership_en.pdf 
7 European Commission, “Towards a Renewed Partnership with the Southern Neighborhood”. European 
Neighborhood And Enlargement Policy – European Commission, February 9, 2021, 
https://ec.europa.eu/neighbourhood-
enlargement/sites/default/files/renewed_partnership_southern_neighbourhood_en.pdf 
8James Moran, “How new is the EU’s new agenda for the Mediterranean?”, Centre for European Policy Studies,  
March 3, 2021, https://www.ceps.eu/how-new-is-the-eus-new-agenda-for-the-mediterranean/ 
9 EU Med group comprises Portugal, Spain, France, Italy, Malta, Greece, and Cyprus. 
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burdened Southern Member states sought to unite to coordinate their positions at the eve of the 
December 2013 Summit.10 Their efforts spawned yearly meetings on ministerial level to discuss 
topics ranging from monetary and economic affairs to migration and security in the Mediterranean. 

The Club Med could be viewed as a powerful grouping within the institutional EU patchwork. 
Representing a substantial 44% of the EU population, the Med7 possess a highly valuable blocking 
majority in EU affairs requiring a qualitative majority.11 It boasts the 2nd, 3rd, and 4th largest EU 
economies amongst its midst, resulting in a combined GDP (2019) of just over €5,6 trillion.12 In 
short, the Med7 could be viewed as a major influential (informal) actor within the EU’s institutional 
web. 

The grouping, however, represents a somewhat hobbled giant, unable to translate its economic and 
demographic weight to its full potential. The legacy of the European Debt and Payment Crisis still 
weighs heavily on it, as its members remain saddled with an unsustainable debt level, negatively 
impacting their influence within the Council.13 

Med7-Battlegroup+++ 

The Med7 might punch below its maximum capacity within the EU’s institutional web, but it would 
be unwise to entirely disregard it. Its potential lies within its role in the Mediterranean. The Med7 
are known to have issued joint statements regarding the EU’s future role within the region.14 As 
frontier states, its members have a direct stake in the management of the Sea. The grouping 
represents an opportunity for the development of a hard power tool along the lines of de facto 
“enhanced cooperation” as a welcome addition to the overabundance of soft power tools. 

A Mediterranean vanguard could represent Brussels with a viable alternative for regional power 
projection. As EU power projection depends on quasi unanimity, one veto could simply scuttle 
any EU action within the field of Foreign Affairs as proven on several occasions. A change in 
discourse has been noticeable in the past few years. In the emerging multipolar era, national leaders 
have become aware of the necessity for Brussels to become nimbler on the international stage to 
achieve European sovereignty. Therefore, voices have been increasingly calling for the abolishment 
of the unanimity rule in favour of qualitative majority voting within the sphere of foreign affairs. 
Holdouts amongst the Council have proven to be difficult to convince, hereby halting any progress 
on the issue. 

A Med7-Battlegroup+++, could therefore not only act as an informal substitute to jointly coordinate 
military deployments in the Mediterranean, it could also allow for the development of a common 

 
10 The December 2013 Summit was uniquely dedicated to discussions regarding the EU’s foreign policy pillar, 
the Common Security and Defense Policy, following the 5-year focus on economic crisis management. 
11 Eurostat, “EU Population in 2020: almost 448 million”, European Commission, July 10, 2020, 
https://data.worldbank.org/indicator/NY.GDP.MKTP.CD?end=2019&locations=FR-IT-ES-PT-CY-MT-
GR&start=2019&view=bar 
12 “GDP (current US$) – France, Italy, Spain, Portugal, Cyprus, Malta, and Greece”, World Bank, Assessed April 
4, 2021 https://data.worldbank.org/indicator/NY.GDP.MKTP.CD?end=2019&locations=FR-IT-ES-PT-CY-MT-
GR&start=2019&view=bar 
13Michael  Ivanovitch, “Bratislava EU talkfest will ignore pain in Club MED economies”, September 12, 2016, 
CNBC. https://www.cnbc.com/2016/09/11/bratislava-eu-talkfest-will-ignore-pain-in-club-med-economies.html 
14“Ajaccio declaration after the 7th Summit of the Southern EU countries (MED7)”, Ministère de l'Europe et des 
Affaires étrangères, September 12, 2020, https://www.diplomatie.gouv.fr/en/french-foreign-
policy/europe/news/article/ajaccio-declaration-after-the-7th-summit-of-the-southern-eu-countries-med7-10 
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strategic acquis for the Mediterranean and even joint military training programmes.  Nearly all 
members are a formidable military might on their own, with extensive air force assets, such as 
fighter jets, and maritime assets ranging from frigates to aircraft carriers and submarines. The 
current climate in the basin (East Med crisis) served as a clear warning that going solo may no 
longer suffice, thus requiring a joint approach to stave off challenges in the Southern 
Neighborhood.15 In its quest for sovereignty, the Med7 thus serves as an important building block 
for Brussels’ ambitions. 

Besides the military advantage of a joint Med force, the endeavor could wield some economic gains 
as well. The Med7 could use the vanguard as a vehicle for increased cooperation within the defense 
industry along the lines of joint ventures, joint development, and the pooling of R&D budgets for 
specific projects. 

The Med7-Battlegroup+++ may be an informal endeavor, but its roots should be firmly planted 
within the EU. The EU’s most recent strategy for the Mediterranean should be the guiding 
principle behind it. In the long run, it would ideally be fully integrated in the PESCO framework 
as a project. A Med7 Ministerial Defense Council would be responsible for political discussions at 
which the High Representative for Foreign and Security Affairs is present as a participative 
observer. A summary of the discussion will be given by the High Representative at the EU Foreign 
Affairs Council. Technical discussions regarding the practical execution are conducted by the heads 
of the armies, with a representative of the EEAS and the EDA present as observers. 

In terms of funding, the Med7 would be wise to seek eligibility for funding through the Athena 
mechanism. The Athena mechanism is an EU initiative which seeks to alleviate the financial 
burdens of EU military operations from national capitals through joint funding on EU level. The 
mechanism could be used for a wide array of costs. Given the Mediterranean’s geostrategic 
importance eligibility should be seriously considered.16 

Franco-Italian Rivalry 

The Med7 may present the EU with a nimbler means for power projection, yet it could be paralyzed 
due to a clash of interests between members. On several occasions, the group’s largest members, 
France and Italy, have proven to hold opposite interests. In Libya, both sides supported the 
opposite faction, thus hereby hampering any potential joint action.  

The historic Franco-Italian rivalry is a major headache in the Mediterranean and could be viewed 
as the greatest threat to an effective Med7 vanguard. Both countries view the Mediterranean as a 
centerpiece of their foreign policy, hereby rendering themselves as each other’s rival. Rome has 
since then lost ground to France following the NATO bombings of Libya, hereby subjecting it 
under countless of migration waves. The ensuing regional instability has ushered the rise of anti-

 
15 “Valetta Declaration after Summit MED7”, BRIEF, June 14, 2019, https://www.brief.com.cy/english/valletta-
declaration-after-summit-med7 
 
16“Athena – financiering van militaire veiligheids- en defensieoperaties”, European Council, November 18, 
2020, https://www.consilium.europa.eu/nl/policies/athena/ 
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French discourse in Italian politics. Ties further deteriorated following Macron’s Libya summit, 
leaving Rome fuming at the sidelines.17 

For the Med7 to make a lasting impact, it will be of utmost importance to reconcile diverging 
national interests for the greater good of the European Union. 

Conclusion 

Europe cannot become truly sovereign if it is unable to stabilize its direct neighborhood. Aware of 
the geostrategic importance of the Mediterranean, the EU has drafted a modernized strategy for 
the basin. Whereas soft power methods feature quite prominently in the EU’s toolbox, hard power 
tools continue to remain absent. As power relations in the Mediterranean are deteriorating quite 
rapidly, hard power projection options must be explored. The Med7 represents an interesting case 
for hard power projection in the region. Whereas each member is a formidable Mediterranean 
power in its own right, combined they would be able to amplify their might in the region and truly 
be able to consolidate European sovereignty. 

 
17 Jean Pierre Darnis, “France, Italy and the Reawakening of Historical Rivalries”, Istituto Affari Internazionali, 
August 28, 2017? https://www.iai.it/en/pubblicazioni/france-italy-and-reawakening-historical-rivalries 
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The state of play 

As of 2021, the European Union (EU) has five candidate countries. Namely, Albania, North 
Macedonia, Turkey, Montenegro, and Serbia. The last two of which were given the ambitious 
prospect of joining the EU in 2025, despite only having closed several negotiating chapters each.1 

In March 2020, the Council decided to open accession negotiations with Albania, provided a set 
of conditions would be met, and North Macedonia after two failed attempts due to a Dutch, 
French, and Danish veto.2 In July 2020, the Commission presented a draft negotiating framework 
to the member states, which must be adopted in order to convene the first intergovernmental 
conference with Albania and North Macedonia.3 After the Macedonian name dispute with Greece, 
Bulgaria now vetoes the start of accession talks with North Macedonia.4 As a solution, enlargement 
Commissioner Várhelyi stated that the EU should consider starting the negotiations without North 
Macedonia.5 This was criticized by several member states, as well as EU High Representative 
Borrell, since the country has made more progress in political and economic reform than Albania.6 

Bosnia and Herzegovina, as well as Kosovo, are potential candidate countries and were given the 
prospect of joining the EU when “they are ready”, with the latter conducting an EU-facilitated 
dialogue with Serbia focused on the normalization of their relations. At the same time, Turkey’s 
accession negotiations have come to a standstill because of its erosion of democracy and the rule 
of law.7 

 

 
1 European Commission. “European Neighbourhood Policy and Enlargement Negotiations,” Strategy and 
Reports. Accessed May 20, 2021. https://ec.europa.eu/neighbourhood-enlargement/countries/package_en. 
2 European Parliament. “Failure to open accession talks with Albania and North Macedonia is a mistake,” Press 
release, October, 2019.  Accessed May 20, 2021. https://www.europarl.europa.eu/news/en/press-
room/20191021IPR64717/failure-to-open-accession-talks-with-albania-and-north-macedonia-is-a-mistake. 
3 European Parliament. “The enlargement of the Union,” Accessed May 20, 2021. 
https://www.europarl.europa.eu/factsheets/en/sheet/167/the-enlargement-of-the-union.  
4 Tidey, Alice. “Bulgaria is putting the brakes on North Macedonia’s EU dreams, here is Why,” Euronews, 
November 16, 2020. Accessed May 20, 2021. https://www.euronews.com/2020/11/12/bulgaria-quarrel-
threatens-to-put-brakes-on-north-macedonia-eu-membership-talks. 
5 Zsiros, Sandor and Hannah Somerville. “EU’s credibility ‘undermined’ if North Macedonia delayed from 
joining the bloc,” Euronews, May 7, 2021. Accessed May 20, 2021. 
https://www.euronews.com/2021/05/07/albania-could-begin-eu-membership-talks-without-north-macedonia. 
6 Barigazzi, Jacopo. “EU commissioner floats shift on Albania membership talks,” Politico, May 7, 2021. 
Accessed May 20, 2021. https://www.politico.eu/article/eu-commission-albania-membership. 
7 European Parliament. “EU-Turkey relations are at a historic low point, say MEPs,” Press release, May 19, 
2021. Accessed May 20, 2021. https://www.europarl.europa.eu/news/en/press-room/20210517IPR04118/eu-
turkey-relations-are-at-a-historic-low-point-say-meps. 
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The rise of foreign powers in the EU’s own backyard 

The rationale of EU enlargement in the Western Balkans has changed. Implementation of liberal 
political and economic reforms are no longer the sole arguments for EU expansion in the region. 
Containing negative influence from foreign powers has become increasingly important. The EU 
seems to have taken a reputational hit in the region and could lose more ground to rival powers if 
it does not live up to its commitment of EU membership for all Western Balkan states.8 Russia still 
holds influence in Serbia, Montenegro, and North Macedonia. It has used the pandemic as an 
opportunity for disinformation campaigns aimed at convincing Western Balkan societies that the 
EU has turned its back on the region because of the overwhelming public health crisis. 

Moreover, China’s influence and investments in the region are on the rise.9 It mainly deals with 
Western Balkan countries at the bilateral level and focuses primarily on infrastructure financing 
through the 17+1 framework within the Belt and Road Initiative. Its main interest in the Western 
Balkans relates to the region’s proximity to the European Union, which is a major export market 
for China.10 The country has become increasingly attractive because of its medical assistance and 
economic investments.11 It is expanding its influence via the ‘debt trap’ strategy, which consists of 
debt-financed projects with low economic viability that include sovereign guarantees that shift risk 
onto the host countries.12 This was clearly visible in the case of Montenegro where a 1 billion dollar 
Chinese loan for an unfinished highway project provoked a debt crisis. If the country defaults on 
its loan, the contract gives China the right to access and control land and assets as a collateral.13 

The COVID-19 pandemic has created an opportunity for both China and Russia to further expand 
their influence in the Western Balkans, especially due to the EU supply delays of vaccines to the 
region. At the same time, states such as Serbia received millions of doses of China’s and Russia’s 
own vaccines.14 The Western Balkan’s authoritarian-minded leaders have used the pandemic to 
consolidate their hold on power. This has favored a reorientation towards Moscow and Beijing, 
states that do not value democratic standards as much as the EU does. This is especially visible in 
Serbia, where President Vučić dismissed EU solidarity as a fairy tale and praised his country’s 

 
8 Stamouli, Nektaria. “North Macedonia PM: EU risks losing sway in Balkans,” Politico, May 19, 2021. 
Accessed May 20, 2021. https://www.politico.eu/article/north-macedonia-pm-zoran-zaev-eu-risks-losing-
ground-in-balkans-membership-talks. 
9 Biber, Florian and NikolaosTzifakis. “The Western Balkans as a geopolitical chessboard,” Balkans in Europe 
Policy Advisory Group, 2019. Accessed May 20, 2021. http://biepag.eu/wp-
content/uploads/2019/08/The_Western_Balkans_as_a_Geopolitical_Chessboard.pdf 
10 Zweers, Wouter, Vladimir Shopov, Frans-Paul Van der Putten, Mirela Petkova and Maarten Lemstra. “China 
and the EU in the Western Balkans,” Clingendael report, 2020. Accessed May 20, 2021. 
https://www.clingendael.org/publication/china-and-eu-western-balkans. 
11 U.S. Department of State. “GEC Special report: Russia’s Pillars of disinformation and propaganda,” August, 
2020. Accessed May 20, 2021. https://www.state.gov/wp-content/uploads/2020/08/Pillars-of-
Russia%E2%80%99s-Disinformation-and-Propaganda-Ecosystem_08-04-20.pdf. 
12 Zeneli, Valbona. “The Western Balkans: Low hanging fruit for China,” The Diplomat, February 24, 2020. 
Accessed May 20, 2021. https://thediplomat.com/2020/02/the-western-balkans-low-hanging-fruit-for-china/. 
13 Von Der Burchard, Hans. “EU rebuffs Montenegro plea to help repay 1 billion dollar Chinese highway loan,” 
Politico, April 12, 2021. Accessed May 20, 2021. https://www.politico.eu/article/eu-montenegro-billion-dollar-
china-unfinished-highway-loan/. 
14 Euronews. “First EU-funded COVID-19 vaccines arrive in the Balkans,” Euronews, May 4, 2021. Accessed 
May 20, 2021. https://www.euronews.com/2021/05/04/eu-s-first-covid-19-vaccines-arrive-in-the-balkans. 
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friendship with China.15 Furthermore, the authoritarian turn reinforces the arguments of 
Eurosceptics that enlargement and close cooperation with the region is a mistake.16  

Why are the Western Balkans looking away? 

The enlargement process should remain a stability anchor for the Western Balkans, but the lower 
than ever credibility of accession results in less effective and less durable political reforms. 
European democracy promotion and its push for political reform in the region no longer remains 
unchallenged. The rise of authoritarian alternatives could further decrease the desire for EU 
membership and, by consequence, for the necessary political reforms, paving the way for the EU’s 
strategic rivals to get a foot in the backyard of the Union. 

The low credibility of EU accession for all Western Balkan states in the near future is considered 
to be the most important factor for the declining effectiveness of the EU enlargement policy to 
exert its influence over the region.17 Contrary to the Eastern enlargement round of 2004, the EU 
has put  stronger emphasis on democracy and the rule of law in its Western Balkans strategy of 
2018, which is essential given the current crisis of fundamental values in Hungary and Poland.18 
The new enlargement methodology announced by the Commission in 2020 stipulates that 
negotiations on the fundamentals will be opened first and closed last and that progress on these 
will determine the overall pace of negotiations.19 This has made conditions more demanding and 
has increased domestic adaptation costs, forcing states to look for alternative powers that are less 
demanding. 

The EU and NATO are partly to blame for the rise of external actors in the Western Balkans as 
they have not demonstrated sufficient strategic, constructive, and credible engagement in the region 
for a decade and a half. EU and NATO enlargement processes are delayed because of more 
pressing priorities such as the migration crisis, Brexit, and the more recent tensions with Russia. 
Low European support for further enlargement and occasional vetoes in the Council, such as the 
Dutch and French one, have damaged the perception of Western Balkan societies that they will all 
become part of the EU in the foreseeable future which makes alternatives more attractive.20 

 

 

 
15 Wunsch, Natasha. “How Covid-19 is deepening democratic backsliding and geopolitical competition in the 
Western Balkans,” London School of Economics, May 20, 2020. Accessed May 20, 2021. 
https://blogs.lse.ac.uk/europpblog/2020/05/20/how-covid-19-is-deepening-democratic-backsliding-and-
geopolitical-competition-in-the-western-balkans/. 
16Bieber, Florian and Marko Kmezić. “EU enlargement in the Western Balkans in a time of uncertainty,” 
Balkans in Europe Policy Advisory Group, (2016). Accessed May 20, 2021. http://biepag.eu/wp-
content/uploads/2019/03/EU-Enlargement-in-the-Western-Balkans-in-a-Time-of-Uncertainty.pdf. 
17 Schimmelfennig, Frank and Ulrich Sedelmeier. “The Europeanization of Eastern Europe: The external 
incentives model revisited,” Journal of European Public Policy 27, no. 6 (2020): 814-833. 
18 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the regions: A credible enlargement perspective for an enhanced EU 
engagement with the Western Balkans, COM/2018/065 final, (Brussels: European Union, February 6, 2018). 
19 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the regions: Enhancing the accession process – A credible EU 
perspective for the Western Balkans, COM/2020/57 final, (Brussels: European Union, February 5, 2020). 
20 Biber, Florian and Nikolaos Tzifakis. “The Western Balkans as a geopolitical chessboard,”. 
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A way forward 

And still, the EU should not be alarmed, at least not yet. The trade balance of the region, as well 
as foreign direct investments, are still heavily dominated by the EU, resulting in sufficient leverage.21 
The EU also remains the largest provider of assistance to the Western Balkans and its funds for 
infrastructure and economic development are larger and cheaper than China’s.22 Furthermore, 
despite its flaws, the EU membership perspective has proven to be a powerful instrument to solve 
bilateral disputes between Western Balkan states. For example,  EU pressure leading to several 
agreements between Serbia and Kosovo or the Prespa agreement in 2018.23  

The European Union seems to realize that a strong EU presence is the best way to prevent the 
Western Balkans from drifting away. Because of delays and ambiguity, societies there are 
experiencing a sense of deep disappointment in the enlargement process. The COVID-19 
pandemic has further exacerbated this evolution.24 To overcome the current standstill in the 
enlargement process,  the European Commission created a new enlargement methodology which 
states that a merit-based prospect of full EU membership for the Western Balkans is in the Union’s 
very own political, security, and economic interest and a geostrategic investment in a stable, strong 
and united Europe.25 The new methodology reflects the idea that political stability in the Western 
Balkans to a large degree depends on the prospect of EU membership.26 Based on this analysis, the 
Commission announced a 9 billion euro investment plan to support the economic recovery and 
convergence of the Western Balkans.27 The EU seems to have become aware of the limits of 
political conditionality in the current crisis, whereas the benefits of implementing reforms with 
regard to democracy and the rule of law are difficult to see, especially when Western Balkan states 
can receive funds and assistance from other powers without having to commit to those values.28 

 

 

 
21 Dabrowski, Marek and Yana Myachenkova. “The Western Balkans on the road to the European Union,” 
Bruegel Policy Contribution, no. 4 (2018). Accessed May 20, 2021. https://www.bruegel.org/2018/02/the-
western-balkans-on-the-road-to-the-european-union/. 
22 Zeneli, Valbona. “ The Western Balkans: Low hanging fruit for China,” The Diplomat, February 24, 2020. 
Accessed May 20, 2021. https://thediplomat.com/2020/02/the-western-balkans-low-hanging-fruit-for-china. 
23 Huszka, Beàta. “The power of perspective: Why EU membership still matters in the Western Balkans,” 
European Council on Foreign Relations, (2020). Accessed May 20, 2021. 
https://ecfr.eu/publication/the_power_of_perspective_why_eu_membership_still_matters_in_western_balkans/. 
24 Barigazzi, Jacopo. “EU commissioner floats shift on Albania membership talks,” Politico, May 7, 2021. 
Accessed May 20, 2021. https://www.politico.eu/article/eu-commission-albania-membership. 
25 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the regions: Enhancing the accession process – A credible EU 
perspective for the Western Balkans. 
26 Dabrowski, Marek. “Can the EU overcome its enlargement impasse,” Bruegel policy contribution, (2020). 
Accessed May 20, 2021. https://www.bruegel.org/2020/02/can-the-european-union-overcome-its-enlargement-
impasse/. 
27 European Commission. “Western Balkans: An economic and investment plan to support the economic recovery 
and convergence”. Press release, October 6, 2020. Accessed May 20, 2021.  
https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1811. 
28 Blewett-Mundy, Hugo. “The EU tries to revive Western Balkan enlargement in the midst of a pandemic,” Global 
risk insights, December 7, 2020. Accessed by May 20, 2021. https://globalriskinsights.com/2020/12/the-eu-tries-
to-revive-western-balkan-enlargement-in-midst-of-a-pandemic. 
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Conclusion 

States such as China, Russia, Turkey, and the Gulf states are increasingly interested in expanding 
their political and economic influence in the Western Balkans. All have their reasons. Although the 
EU remains dominant in terms of foreign direct investment and the trade balance of the region, its 
most important instrument, the prospect of EU accession, seems to have lost its touch. States such 
as North Macedonia have been candidate countries since 2005, but the first intergovernmental 
conference still has to occur. Lack of progress, exacerbated by the COVID-19 pandemic, has 
resulted in a shift towards foreign authoritarian powers that do not require democratization and 
leverage their economic might to get a foothold in the EU’s own backyard. 

And still, there is hope as the EU disposes of more than enough leverage. Also, support for EU 
membership in Western Balkan societies remains surprisingly high. The Western Balkan 
enlargement round will not resemble the fast Eastern enlargement round of 2004, but that is not 
necessarily a bad thing. Containing foreign influence by the prospect of EU membership does not 
mean that political and economic instability should be imported into the Union. However, keeping 
the perception of future EU accession alive should be a priority. The Western Balkans strategy of 
2018 and the more strict enlargement methodology of 2020 are a step in the right direction. 
Although the stronger focus on democracy and the rule of law has raised adaptation costs for 
authoritarian-minded leaders in the region and further stalled the enlargement process, it still seems 
a price worth paying.  
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The Catalan issue  
July 19th of this year could have marked the 3-year anniversary of the day on which Spain 

permanently dropped its case and subsequent European Arrest Warrants (EAWs)1 it had filed 

against certain Catalan pro-independence officials2, due to repeated refusal of initially Belgian and 

later German courts to extradite the former officials to face trial in Spain.  

 

The targeted Catalan separatist politicians fled Spain shortly after the failed independence 

referendum of October 2017 and have since been living in self-imposed exile outside of Spanish 

territory. Puigdemont, Puig, Comin and Serret have been residing in Belgium since 2017, whereas 

Ponsati fled to Scotland.3 By fleeing to a different EU member state, Spanish prosecutors were 

obligated to file a EAW in order to arrest their own citizens abroad via extradition for the charges 

they were facing at home.  

 

The Spanish National Court (“Audiencia Nacional”) did exactly that, and issued a EAW against 

Puigdemont and the 4 other ex-ministers who were living in Belgium at the time.4 The Spanish 

Supreme Court (“Tribunal Supremo”) soon took over and withdrew the arrest warrants in 

December 2017 on the grounds that the events under investigation were carried out by all of the 

defendants in a “concerted” way, and that they should therefore all be tried before the same court 

in a uniform trial5.  

 

By rescinding the extradition requests, the Tribunal Supremo avoided having the Belgian justice 

system involved in the final decision, which could have meant different outcomes with regard to 

 
1 EAW. 
2 Former Catalan President Carles Puigdemont, former Catalan Minister of Culture Lluis Puig, former Catalan 
Minister of Health Antoni Comin, former Catalan Minister of Education Clara Ponsati and former Catalan 
Minister of Agriculture Meritxell Serret. 
3 Serret has since returned to Spain in March 2021 to face the national charges against her.  
Joseph Wilson, “Catalan separatist returns from Belgium to face Spanish law”, AP News, March 11, 2021, 
https://apnews.com/article/world-news-carles-puigdemont-courts-belgium-spain-
ae14aee5134a05c1862ba2a59f971ec3. 
4 Daniel Boffey & Sam Jones, “European arrest warrant issued for ex-Catalan leader Carles Puigdemont”, The 
Guardian, November 3, 2017, https://www.theguardian.com/world/2017/nov/03/european-arrest-warrant-issued-
for-ex-catalan-leader-carles-puigdemont. 
5ACN, “Spanish Supreme Court withdraws International Arrest Warrant for Puigdemont”, Catalan News, 
December 5, 2017, https://www.catalannews.com/politics/item/spanish-supreme-court-withdraws-international-
arrest-warrant-for-puigdemont.  
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the verdicts of Puigdemont and his four deposed ministers on one side, and the indicted politicians 

who had remained in Spain in the aftermath of the referendum on the other. 

 

Perhaps motivated by political pressure, Spain issued new EAW’s for the 3 deposed ministers in 

2018. Belgium explicitly rejected extraditing the former government officials wanted by Spain. A 

Belgian judge dismissed the newly issued EAW for Puig, Comin and Serret on the grounds of 

“procedural defects” and “irregularities”, due to there being no arrest warrant issued for them in 

Spain, which is a mandatory prerequisite for an EU arrest warrant to be taken into consideration 

by other EU courts.6  

 

Shortly after the Belgian rejection, a German court ruled that Puigdemont, who was arrested in 

Germany on his return to Belgium, could be extradited to Spain to face certain charges, but not 

for the rebellion charge in the EAW. Under European law, that means Spain would have been 

barred from trying him on the more serious charge if the extradition were to proceed. Upon 

notification of the judgment, the Tribunal Supremo rejected that proposal and lifted Puigdemont’s 

EAW as well.7 

At the time, it seemed the Spanish Supreme Court had no other option than to settle and accept 

the fact that the exiled politicians would never be extradited under the current circumstances 

because of the constant rejection of the EAW’s and their accompanying extradition requests. This 

ultimately led to Spain revoking the European Arrest Warrants and only leaving the Spanish 

national arrest warrant in place.8  However, the case remains ongoing as Spain has yet again re-

issued EAW’s against the 3 remaining exiled Catalan leaders since the final verdict of the 

referendum and independence trial in December 2019.9  

 

These arrest warrants were fueled by a desire to finalize the entire Catalan legal issue and by 

renewed confidence of the Spanish Supreme Court to succeed in the extraditions, seeing as the 

charges mentioned in the EAW were the same charges for which the other former politicians were 

convicted.  

 

This hope proved to be idle, as these recent warrants, too, faced various setbacks in court. In 2019 

Ponsati’s newly issued EAW was suspended by a Scottish court due to unclear and incoherent 

translation from Spanish to English.10  

 

 
6 ACN, “Spanish Supreme Court accuses Belgium of lack of commitment”, Catalan News, May 16, 2018, 
https://www.catalannews.com/politics/item/spanish-supreme-court-accuses-belgium-of-lack-of-commitment. 
7 Sonya Dowsett, “Ex-Catalan leader returns to Belgium from Germany after extradition bid fails”, Reuters, July 
28, 2018, https://www.reuters.com/article/spain-politics-catalonia-idINKBN1KI0AB.  
8 JVT, “Spanje vaardigt opnieuw Europees aanhoudingsbevel uit tegen Puigdemont”, De Standaard, October 14, 
2019, https://www.standaard.be/cnt/dmf20191014_04662563.  
9 Serret was not included in those EAW’s, although she was still living in exile in Belgium.  
ACN, “Exiled leader Meritxell Serret returns after over three years in Belgium”, Catalan News, March 11, 2021, 
https://www.catalannews.com/politics/item/exiled-leader-meritxell-serret-returns-after-over-three-years-in-
belgium. 
10 “Clara Ponsati case is delayed”, BBC, November 6, 2019, https://www.bbc.com/news/uk-scotland-50323952.  
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In 2020, A Brussels court ordered that the newly issued EAW for Puig could not be executed 

because the Tribunal Supremo was not deemed to be the competent judicial authority to issue the 

arrest warrant; the issuing entity should have been a Catalan Court.11 This decision was upheld by 

the Brussels Court of Appeals in 2021.12 Shortly after, the Belgian court suspended the EAW’s for 

Puigdemont and Comin on the grounds of their immunity from persecution granted by their 

mandates as elected Members of the European Parliament.13 

 

The repeated issuing and withdrawing of the EAW’s by Spain, paired with the constant refusal to 

execute the warrants by primarily Belgian courts, demonstrates the difficulty Spain has faced in 

trying to persuade other European Union member states to help it bring former members of 

Catalonia’s regional government to trial for holding a referendum on self-determination.  

 

This situation begs the following question: why does the European Arrest Warrant, a legal tool 

specifically developed to facilitate and simplify intra-European Union extradition procedures, face 

such a battle in the courts of other EU member states who have to review and judge it? 

 

The European Arrest Warrant 

The European Arrest Warrant is a simplified cross-border judicial surrender procedure for the 

purpose of prosecution or executing a custodial sentence or detention order that was created in 

2004.14 An EAW issued by one EU member state’s judicial authority is valid in the entire EU area 

and has replaced the former, often lengthy bilateral extradition procedures that used to exist 

between EU member states.15. Their aim is to ensure that open borders and free movement in the 

EU are not exploited by those seeking to evade justice. 

An important advantage of the EAW compared to the former extradition proceedings is that for 

32 categories of offences (though not all), there is no requirement of so called “double criminality”. 

This means there is no need of verification on whether the act is a criminal offence in the issuing 

and reviewing countries. The only requirement is that the crime has to be punishable by a maximum 
period of at least 3 years of imprisonment in the issuing country only.16  

 

 
11 Alan Hope, “Brussels court throws out arrest warrant for Catalan politician”, Brussels Times, August 7, 2020, 
https://www.brusselstimes.com/news/belgium-all-news/125417/brussels-court-throws-out-arrest-warrant-for-
catalan-politician/. 
12 ACN, “Belgium upholds ruling refusing to extradite former Catalan minister to Spain, Catalan News, January 
7, 2021, https://www.catalannews.com/society-science/item/belgium-upholds-ruling-refusing-to-extradite-
former-catalan-minister-to-spain. 
13 “Brussels court annuls arrest warrant against ousted Catalan leader”, The Brussels Times, January 2, 2020, 
https://www.brusselstimes.com/news/belgium-all-news/politics/87036/brussels-court-annuls-arrest-warrant-
against-ousted-catalan-leader-puigdemont-carles-european-arrest-warrant-parliamentary-immunity/.  
14 Council of the European Union Framework Decision June 13 2002, 2002/584/JHA. 
15 Ibid. 
16 Art. 2 Council of the European Union Framework Decision June 13 2002, 2002/584/JHA. 
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Grounds of refusal to execute EAW 

Most EAW’s issued by Spain have been dismissed or declared non-executable on procedural and 

formal grounds, which left the reviewing foreign judicial authorities with no need to look into the 

actual material charges set forth in the arrest warrants. The issuing country is solely responsible for 

the formal requirements and should itself check whether all conditions are met before submitting 

said EAW. With regard to those warrants, the only remark that can be made is that Spain should 

have been more diligent in drafting them. 

 

The key point of the matter however consists of the material grounds on which the criminal charges 

are based. The initial EAW’s that were filed right after the referendum in 2017 and the EAW that 

led to Puigdemont’s arrest in Germany in 2018, were all retracted by Spain due to the foreign courts 

not recognizing some of the behaviors as punishable by their own national criminal codes. 

This retraction is a direct consequence of the fact that an EU member state is only able to refuse 

extradition of the requested person if a ground for either mandatory or optional refusal provided 

by the Framework Decision on EAW applies. In regard to the Catalan issue, the optional ground 

of refusal consists of the lack of double criminality for offences other than the 32 listed in the 

Framework Decision on EAW.17  

The Spanish court accused the politicians of rebellion, sedition and misuse of public funds.18 

Rebellion carries a maximum prison sentence of 30 years, while the two latter carry lesser sentences. 

Since rebellion and sedition do not fall under the list of categories of offences defined in art. 2(2) 

of the Framework, the Belgian and German courts chose to apply the double criminality test; the 

provision that stipulates that “extradition shall not be granted unless the offence is an unlawful act under 
national law or unless mutatis mutandis the offence would also constitute an offence under national law of the 
executing state”. It is the criminal offence of rebellion in the EAW’s of which the separatist leaders 

were accused by Spain that does not exist in neither Belgian nor German criminal law.  

When the first EAW’s were filed in 2017, it was the Belgian court that had to make a decision. 

While it remains a guessing game whether the politicians chose Belgium as a refuge because of the 

country’s history of refusal to extradite Basque former ETA members to Spain, one factor that also 

could have been decisive is that Belgium made the optional grounds of refusal of the Framework 

mandatory grounds of refusal when implementing the Framework into Belgian legislation.19 Hence, 

the Tribunal Supremo dropped the original EAW’s because of a couple of reason: first, because of 

the risk that the Belgian judge could have reduced the number of crimes by dismissing the rebellion 

charge, as rebellion does not have an equivalent provision in the Belgian penal code20; and second, 

 
17 Ibid. 
18 Rincon Reyes, “Judge drops international arrest warrant against former Catalan premier”, El Pais, July 20, 
2018, https://english.elpais.com/elpais/2018/07/19/inenglish/1532005743_590084.html.  
19 Anne Weyembergh, “The Puigdemont case exposes challenges in the European Arrest Warrant”, CEPS, 
December 13, 2017, https://www.ceps.eu/ceps-publications/puigdemont-case-exposes-challenges-european-
arrest-warrant/.  
20 Ibid. 
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because Belgian law demands refusal of extradition if there are serious grounds to believe that it 

would undermine the fundamental rights of the person concerned.21  

 

In the 2018 case of Puigdemont, the German court was able to complete the legal procedure and 

ruled that although he could be extradited to Spain to face a separate charge for “misuse of public 

funds”, he could not be tried for the more serious “rebellion” charge. The German court judged 

that “rebellion” could not be equated to the German penal code’s charge of “high treason”, because 

the elements of crime of the German “high treason” provision were not fulfilled.22 As mentioned 

earlier, Spain was not satisfied with this judgment and subsequently dropped the EAW altogether.  

Conclusion 

The Catalan issue remains very politically charged, which complicates the legal situation of the 

EAW, as one of the reasons of its creation was eliminating political interference in extradition 

cases. In what can be regarded as either a setback for European judicial cooperation, or an added 

layer of protection by the reviewing state depending on the point of view, the Catalan issue has laid 

bare the consequences of varying EU penal codes and their incompatibilities. Rebellion seems to 

be a political rather than criminal offense, which could explain why the German court decided not 

to examine further criminal offenses in the German criminal code which might have been an 

equivalent to the Spanish rebellion charge. If the German court had deemed a German offense to 

be of similar gravity as  rebellion, this could have triggered criminal responsibility for Puigdemont.  

 

At the time of writing, Spain had issued new EAW’s for Puigdemont and Comin following the 

European Parliament’s revocation of their immunity. Except this time, the charges mentioned in 

the arrest warrants are only for sedition and misuse of public funds.23 After refusing to extradite 

Puig for the third time in 2021 based on formal grounds, it will be interesting to see how the Belgian 

court will research the material grounds in the EAW’s this time around.  

 

However, it remains to be determined whether the Belgian court will fully execute the EAW’s, 

seeing as the sedition charge requires double criminality as well. Perhaps more importantly, 

considering the Belgian court refused Puigdemont’s surrender to Spain in 2017 because of the risk 

that he would face inhumane and degrading treatment, there is no guarantee a different Belgian 

court would not come to the same conclusion. The Belgian court of Appeals at the time held that 

 
21 For further reading: In the Aryanosi and Caldararu cases, the Court of Justice took a position on the extent of 
control to be exercised by the executing authority (ruling of 5 April 2016, case C-404/15 and C-659/15 PPU). 
22 This provision necessitates that a person undertakes, by force or through threat of force, to undermine the 
continued existence of the Federal Republic of Germany or to change the constitutional order based on the Basic 
Law of the Federal Republic of Germany. 
Thomas Wahl, “German Court surrender of Catalan leader Puigdemont possible but no serious flight risk”, 
Eucrim, June 22, 2018, https://eucrim.eu/news/german-court-surrender-catalan-leader-puigdemont-possible-no-
serious-flight-risk/.  
23 Euronews, “Carles Puigdemont: European Parliament to announce result of vote on Catalan leader’s 
immunity”, Euronews, March 3, 2021, https://www.euronews.com/2021/03/08/puigdemont-faces-decisive-vote-
on-his-immunity-in-the-european-parliament.  
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there was no certainty that Spain fully complies with fundamental rights24, which broke the 

presumption of mutual trust that lies at the heart of the EAW system and created a dark cloud over 

the broader EU judicial cooperation. 

 

It is now up to the Belgian judicial authorities to decide whether the two Puigdemont and Comin 

will be detained and extradited. As for Ponsati, Brexit has automatically deactivated her EAW, 

meaning the only way for Spain to request her extradition now is through an International Arrest 

Warrant, which comes with a new set of challenges of its own.25 

 
24 Auke Willems, “Understanding Spain’s decision to revoke the European Arrest Warrant for Carles 
Puigdemont”, London School of Economics, December 12, 2017, 
https://blogs.lse.ac.uk/europpblog/2017/12/12/understanding-spains-decision-to-revoke-the-european-arrest-
warrant-for-carles-puigdemont/.  
25 El Nacional, “Brexit deactivates European Arrest Warrant against Clara Ponsati”, El Nacional, December 31, 
2020, https://www.elnacional.cat/en/politics/brexit-disactivates-european-arrest-warrant-against-clara-
ponsati_570096_102.html. 
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Introduction 

The Covid-19 pandemic emergency and the hardships of the health crisis have prompted several 

experts worldwide to draw comparisons between the current circumstances and the preceding 

challenges faced by the European Union in the past decade and a half. More specifically, scholars 

have focused on how crises at the EU geopolitical level can impact future projects of European 

integration. This work will attempt to provide an answer to it in relation to the pandemic, focusing 

in particular on the principle of solidarity among Member States. 

From individualism to collective action 

One could say that, in hindsight, preliminary responses in the first months of 2020 to the 

coronavirus outbreak in the European territory appeared rather fragmented. Reactions included 

impulsive political initiatives primarily at national level to counter the spread, as well as unilateral 

sealing of borders, lack of communication and of coordinated intervention. One must, however, 

bear in mind that the European Union has at its disposal scarce leverage in terms of public health, 

a domain of almost exclusive national competence1. This led to – at times inevitable - 

uncoordinated national responses from Member States, with a prioritization of national markets, 

at the expense of neighbouring countries, ultimately impeding the regular functioning of the 

Schengen area. 

 

At a later stage of the first wave the situation took a different direction. It became clear that national 

governments and institutions alone were not equipped with sufficient resources to counter the 

crisis. Most notably, the initially circumscribed spreading of Covid-19 became an emergency of 

unproportioned dimension and uncontrollable nature. In this phase, European institutions were 

urged to offer concrete support and a coordinated management of the crisis at the supranational 

 
1 Roloff, Ralf. “COVID-19 and no one’s world: what impact for the European Union?”. Connections QJ 19, no. 
2 (2020), 29. 
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level. Among the early initiatives, the Roadmap for Recovery2, attempted to delineate the most relevant 

areas to successfully recover from the pandemic and its subsequent consequences. A few elements 

were underlined in the introduction of the document as necessary aspects to organize a collective 

and effective response. It was emphasized how the pandemic had negatively impacted EU Member 

States symmetrically, leading to the necessity to react through a plan “based on solidarity, cohesion 

and convergence”3.  

Solidarity as a fundamental principle 

Since its original formation, the European Union has upheld the principle of solidarity as an 

intrinsic element of the European identity4. Moreover, in 2014 a “solidarity clause” was introduced 

in Article 222 of the Treaty on the Functioning of the European Union, stating that Member States 

are required to cooperate in case of a crisis, whether of terroristic, natural or artificial nature5. 

However, as defined by Ralf Roloff, the coronavirus pandemic proved to be “a stress test for EU 

Member states’ solidarity.”6 Emphasizing the need to promote solidarity, the crisis has made it 

possible, in particular for individual cohesion,7 to increase at the EU level. The fact that all 

European countries were facing the same threat and that citizens were forced to stay at home, 

while subject to similar restrictions all over the Continent, determined an increase in the sense of 

empathy among individuals within the Union8. Similarly, inter-state relations improved as 

European countries began to cooperate, upholding the solidarity principle, through the provision 

of healthcare service support and materials to the most affected Members. Consequently, EU 

financial institutions launched extraordinary economic initiatives, culminating in the combination 

of the Multiannual Financial Framework and the Next Generation EU funds. 

 

 

 
2 European Commission. “A roadmap for recovery: towards a more resilient, sustainable and fair Europe”. 
Available at: https://www.consilium.europa.eu/media/43384/roadmap-for-recovery-final-21-04-2020.pdf 
3 Ibidem, 2. 
4 Poli, Eleonora. “L’Unione europea oltre il trauma: integrazione e solidarietà nell’era post-Brexit e Covid-19” 
(IAI, december 2020), 6. 
5 Council Decision of 24 June 2014 on the arrangements for the implementation by the Union of the solidarity 
clause, (2014/415/EU), OJ L 192, 1.7.2014, 53. 
6 Roloff, Ralf. “COVID-19 and no one’s world: what impact for the European Union?”. Connections QJ 19, no. 
2 (2020), 30 
7 The European Council of Foreign Relations defines individual cohesion as “the degree to which individuals in 
member states are prepared to stick together as part of the EU”. https://ecfr.eu/publication/the-crisis-that-made-
the-european-union-european-cohesion-in-the-age-of-covid/ 
8 Busse Claire, Loss Rafael, Puglierin, Jana, Zerka Pawel. “The crisis that made the European Union: European 
cohesion in the age of covid”, European Council on Foreign Relations, (December 2020). Available at: 
https://ecfr.eu/publication/the-crisis-that-made-the-european-union-european-cohesion-in-the-age-of-covid/ 
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EU resilience in crises and challenges to integration 

In the years following the 2008 global financial crisis, several political actors and scholars 

oftentimes publicly resorted to the encouraging words of Jean Monnet, who believed that crises 

could serve as opportunities to overcome the existing – perhaps stagnant - circumstances and 

implement positive changes, especially in the field of European integration9. The words of Monnet, 

one of the most prominent actors at the origins of the European project, are nowadays analogously 

used as a sign of hope for the unpredictable post-Covid-19 era. As a fact, while, as frequently 

stated, the European Union operates in a state of “permanent emergency”, the pandemic shows 

features that distinguish it from preceding challenges10. More precisely, the Covid-19 emergency 

was not caused as a consequence of structural issues in the Union and, most importantly, has 

affected one of the areas in which the EU shows the weakest levels of integration. 

 

In the past, several events have risked jeopardising integration within the Union since the 2000s. 

Nonetheless, the European Union has proved to be extremely resilient. Particularly in crises, EU 

membership brings more advantages than disadvantages, and initiatives towards disintegration 

have, on the contrary, disincentivized Member States to embark in ambitions similar to Brexit11. 

Indeed, a pandemic is a phenomenon beyond one’s control, and can offer the most relevant 

demonstration that integration and cohesion, as well as interconnectedness, can be extremely 

advantageous tools for EU States. However, they are useful instruments only if the principle of 

solidarity is applied and respected by all Members. One of the hardships encountered by the EU 

in the previous decade was represented by the 2013 refugee crisis. A deep political rupture 

developed in the Union as a consequence of the migratory flows that invaded the Continent from 

2013 to 2019. Resistance from a number of Member States to adhere to values of solidarity and 

cooperation in this circumstance contributed to determine intense divisions that are still visible 

within the Union.  

 

One must, furthermore, take into account that enhanced solidarity and integration emerged in the 

course of the pandemic can prove to be temporary effects of the emergency. Existing rifts in the 

EU tissue have persisted and new phenomena similarly threaten to hinder the integration project. 

 
9 Szele, Bálint. “‘Crises are opportunities’: Jean Monnet and the first steps towards Europe”, European Integration 
Studies, Vol.2, no. 2, (Miskolc, 2003), 14. 
10 Wolff, Sarah, Ladi, Stella. “European Union responses to the Covid-19 pandemic: adaptability in times of 
permanent emergency”, Journal of European Integration, vol.42, no. 8. (2020), 1037. DOI: 
10.1080/07036337.2020.1853120 
11 Poli, Eleonora. “L’Unione europea oltre il trauma: integrazione e solidarietà nell’era post-Brexit e Covid-19” 
(IAI, december 2020), 4. 
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As a matter of fact, Eurosceptic and diverging views have resurfaced despite the crucial role played 

by the EU in countering the emergency and in the recovery process. Since European integration 

concerns shared values, core beliefs and principles, the integration process can therefore be 

undermined by potential breaches in rule of law and weakened democratic standards. While 

“illiberal” and populist tendencies have sprouted in several Member States in the course of the 

past decade, they tend to flourish and prosper in times of crisis. Indeed, the Covid-19 emergency 

offered suitable circumstances for a number of parties to launch initiatives contradicting European 

fundamental values. The potential consequence of such occurrences is a decrease in individual 

cohesion, through disinformation and propaganda leading to raising Eurosceptic attitudes among 

citizens. 

 

A further instance of weakened solidarity in the context of the pandemic is the diverging behaviour 

shown by countries of the Visegrad Group. Specifically, in November 2020, Hungary and Poland, 

risked compromising the EU recovery budget by applying a veto. Furthermore, the European 

Union common vaccination plan has, once again, produced a division within the EU block. If, in 

the preliminary and preparatory phases, the plan to establish a common European strategy for 

Covid-19 vaccination was debated and accepted, further evolutions have sparked frictions among 

Member States. As a consequence of logistical issues and safety uncertainties on vaccines, 

cooperation was replaced with unilateral actions, with several States resorting to jab provisions 

from non-EU powers. Similar initiatives jeopardize attempts to create an integrated health policy 

in the Union12. 

 

These reactions, impeding effective integration, are the result of already well-established 

Eurosceptic tendencies within the Union. European integration requires a transferal of 

competences from the national to the supranational level, as well as a partial renunciation to purely 

national interests in favour of burden-sharing. These conditions have frequently proved to be scarcely 

tolerable for some of the Member States. Nevertheless, in comparison with previous moments of 

crisis, the established bases for the recovery create the conditions for renewed integration and 

development at the European level, with an attempt to learn from the mistakes of the past. 

Through the instruments implemented with the purpose of financial recovery, European 

Institutions are laying the foundations for effective and integrated sustainable development and 

digital transition. The Covid-19 pandemic, therefore, acted as a trigger to finally take concrete 

 
12 Dempsey, Judy. “Judy asks: should the coronavirus accelerate European integration?”, Carnegie Europe. March 
4, 2021. https://carnegieeurope.eu/strategiceurope/84003 
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action in terms of EU climate and environmental policies13. Similarly, the disbursement of funds 

has been linked to the rule of law conditionality. This allows European institutions to act with 

increased firmness in terms of democracy and human rights protection. Moreover, similar 

circumstances could act as catalysts for further developments regarding the Union’s strategic 

autonomy. 

 

Finally, information collected in the context of the ECFR’s EU Cohesion Monitor14 show that 

levels of European cohesion proved to be higher in 2019 than in 2007. Similar data15 suggests that 

despite the hardships faced at the EU level since 2008, structural cohesion has increased between 

Member States. Downturns, social crises and new political tendencies have not caused an 

interruption of the EU integration projects and ambitions. Most notably, individual cohesion has 

increased in a number of States within the Union in 202016. European individuals, therefore, 

recognize the significance and impact of the European Union in today’s globalised world. 

Conclusion 

While it is still early to state whether integration within the EU area will positively benefit from 

the initiatives implemented to counter Covid-19, juxtapositions between the current circumstances 

and past crises allows us to draw up a general picture. The pandemic has, indeed, shed a light on 

an inefficient European cooperation in the domain of health. It appears, however, that EU 

Institutions intend to learn from the past and positively exploit the shared recovery initiatives to 

enact a necessary upgrade and transformation of the Union. Not only has the emergency raised 

awareness among Members that integration through solidarity is a precious tool, but it is laying the 

foundations for further and increased cooperation in new and renewed fields in the long-term.   

 
13 Wolff, Sarah, Ladi, Stella. “European Union responses to the Covid-19 pandemic: adaptability in times of 
permanent emergency”, Journal of European Integration, vol.42, no. 8. (2020), 1034. DOI: 
10.1080/07036337.2020.1853120 
14 Busse Claire, Loss Rafael, Puglierin, Jana, Zerka Pawel. “The crisis that made the European Union: European 
cohesion in the age of covid”, European Council on Foreign Relations, (December 2020). Available at: 
https://ecfr.eu/publication/the-crisis-that-made-the-european-union-european-cohesion-in-the-age-of-covid/ 
15 Ibidem 
16 Dennison, Susi, Zerka, Pawel. “Together in trauma: Europeans and the world after Covid-19”, European 
Council on Foreign Relations, (June 2020). Available at: 
https://ecfr.eu/publication/together_in_trauma_europeans_and_the_world_after_covid_19/  
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Introduction 
Article 3 of the European Convention on Human Rights (ECHR), despite being absolute, is a succinct 
provision: “no one shall be subjected to torture or to inhuman or degrading treatment or 
punishment”.1 Yet for all its conciseness, it has prompted an immensity of interpretive jurisprudence 
from the European Court of Human Rights (ECtHR) (hereinafter referred to as the Court) as neither 
“torture” nor “inhuman or degrading treatment or punishment” are defined in the Convention. This 
paper will critically analyze the Court’s approach to interpreting how “torture” differentiates from 
“inhuman or degrading treatment or punishment.”  In doing so, this paper will put forward two 
arguments: firstly, that the threshold of torture is too high, excluding many reprehensible acts from 
its scope and should thus be lowered; and secondly, while the Court has adopted the use of several 
techniques to assist in differentiating between inhuman and degrading treatment and the more onerous 
standard of torture, the application of these techniques has been inconsistent and incoherent, and 
clarification of the Court’s interpretation of classifying the different typologies under Article 3 is 
needed.  
 
The ECtHR’s case-law illustrates a three-tier hierarchy of ill-treatment with torture at its apex,2 and 
the Court has adopted a multi-pronged approach to distinguish between torture and its subordinates: 
for a finding of torture, ill-treatment must have been sufficiently severe, intentional, and inflicted for 
a specific purpose. This paper will begin by considering the severity criterion and will illustrate why 
the threshold should be lowered, before turning to the intentionality and purposive criteria in outlining 
the need for a more consistent approach by the Court.  
 
Severity 
A threshold of suffering-severity distinguishing torture from inhuman and degrading treatment was 
adopted in the widely criticized Ireland v UK case.3 The case concerned interrogation techniques 
employed by members of the Royal Ulster Constabulary against fourteen Irish citizens detained under 
Operation Demetrius in Northern Ireland in 1971 -a policy of internment during a time of sectarian 

 
1 European Court of Human Rights, Council of Europe. European Convention on Human Rights, Article 3. 
2 Arai-Yokoi, Yutaka. “Grading Scale of Degradation: Identifying the Threshold of Degrading Treatment or 
Punishment Under Article 3 ECHR” Netherlands Quarterly of Human Rights 21, no.3 (2003): 385-386; D. Evans, 
Malcolm and Rod Morgan. “Preventing Torture: A Study of the European Convention for the Prevention of Torture 
and Inhuman or Degrading Treatment or Punishment.” Clarendon Press, 1998. 
3 Ireland v. UK, 5310/71 (1978). 
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and political violence. The “five techniques” involved a combination of wall-standing in a stress 
position, hooding, subjection to loud noise, sleep deprivation, and deprivation of food and drink.4 
 
The Court drew on the Commission’s ruling in the Greek case where torture was explicated as, inter 
alia, “an aggravated form of inhuman treatment”.5 The Court interpreted this use of “aggravated” as 
propounding a minimum level of severity for ill-treatment to be classified as torture. However, as 
identified by Farrell, the Commission’s use of “aggravated” in the Greek case does not necessarily 
denote an introduction of pain severity to distinguish between types of ill-treatment.6 An alternative 
interpretation of “aggravated”, such as a greater emphasis on the relative circumstances or on the 
power imbalance between the parties, would have been equally legitimate and would have altered both 
the test incorporated into law and the outcome in many cases.  
 
Indeed, when Ireland v UK came before the Commission before referral to the Court -therefore before 
the introduction of the severity threshold- the five techniques were unanimously held to constitute 
torture. This is in stark contrast to the Court’s subsequent finding of inhuman and degrading 
treatment, holding that the conduct was not sufficiently severe to warrant a finding of torture. Notably, 
as the Court relied on the Commission’s fact-finding, the introduction of a severity threshold to be 
reached for conduct to constitute torture is the distinguishing factor here. This adoption of a minimum 
level of severity represents a shift in approach from the Commission’s more objective focus on the 
conduct of the perpetrator to the impact of the act and the suffering of the victim, which is inherently 
subjective and relative.7  
 
The Court’s approach, in this case, must be criticized: it is unconvincing that the men’s suffering did 
not satisfy the severity criterion to constitute torture, and furthermore, it sets an excessively high 
precedent for the suffering threshold. The severity of the beatings and interrogation techniques the 
men were subjected to was evidenced before the Court: extreme weight loss (10kg in one week), body 
bruising and contusions, and the development of acute psychiatric symptoms.8 Later interviews further 
revealed the impact this suffering had on the men: several suffered psychosis -hearing funeral hymns, 
losing the ability to recall their own identity, and seeing the dead-,9 some experienced blackouts and 

 
4 Ireland v. UK, 5310/71 at para 96 (1978), hereinafter referred to as Ireland. 
5 Denmark v. Greece, 3321/67 (1968); Norway v. Greece, 3322/67 (1968); Sweden v. Greece, 3323/67 (1968); 
Netherlands v. Greece 3344/67 (1968). 
6 Farrell, Michelle. “Just How Ill-Treated Were You? An Investigation of Cross-Fertilisation in the Interpretative 
Approaches to Torture at the European Court of Human Rights and in International Criminal Law” Nordic Journal 
of International Law 1, no.21 (2015): 494. 
7 Cavanaugh, Kathleen. “On Torture: The Case of the ‘Hooded Men’.” Human Rights Quarterly 42, no.3 (2020): 
519-526. 
8 Ireland, at para 104-106. 
9 Conroy, John. “Unspeakable Acts, Ordinary People. Dynamics of Torture: An Examination of the Practice of 
Torture in Three Democracies.” University of California Press (2000), 8. 
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nightmares consistent with post-traumatic stress disorder,10 and four men were admitted to psychiatric 
hospitals.11  

 
This high threshold has unfortunately persisted throughout the Court’s jurisprudence, whereby only 
the most abhorrent conduct is classified as torture. Sufficiently severe conduct has included Palestinian 
hanging -whereby a man was stripped naked and suspended by his arms which were tied behind his 
back-,12 rape,13 electric shock treatment,14 and force-feeding a prisoner on hunger strike.15  
 
Webster has argued in favor of the high threshold of torture, asserting that the finding of inhuman 
and degrading treatment in the case of the Hooded Men, in fact, elevated the standing of these forms 
of ill-treatment.16 However, there is merit to differentiating torture from these forms of ill-treatment, 
linked to an understanding of the “special stigma” the Court in Ireland attached to torture: grounded 
in the shame it inflicts upon a guilty party. This reputational damage is not the same for findings of 
inhuman and degrading treatment, even if expanded to encompass more severe forms of ill-treatment, 
such is the stigmatization of torture. Moreover, the OHCHR outlines that torture is effectively 
deterred through documentation, denunciation, litigation, and prosecution of torture cases and 
perpetrators,17  which strengthens the argument that the threshold of severity should be lowered for 
findings of torture, rather than elevating the severity of inhuman and degrading treatment. 
 
The judgments of the ECtHR are highly regarded and considered a leading authority in human rights 
protection. Thus, the finding that the five techniques were not torture18 unwittingly gave legitimacy to 
their use, and the judgment was cited in the infamous Bybee memo in justification of the United States’ 
use of similar methods in the aftermath of 9/11.19 Furthermore, declarations of torture play an integral 
part in victim vindication: Mary McKenna, whose father was one of the applicants in Ireland v UK 
stated that she wanted an admittance of torture “to see justice served”.20 However, the most 
compelling reason for lowering the threshold is strengthening protection and recognition for human 

 
10 Stefanovska, Vesna. “Reassessment of the Ireland v. the United Kingdom ECtHR case: A lost opportunity to 
clarify the distinction between torture and ill-treatment” Torture Journal: Journal on Rehabilitation of Torture 
Victims and Prevention of Torture 29, no.1 (2019): 56-63.  
11 Cavanaugh, “On Torture,” 541. 
12 Aksoy v. Turkey, 21987/93 (1997). 
13 Aydin v. Turkey, 23178/94 (1988); Zontul v Greece, 12294/07 (2012). 
14 Mikheyev v. Russia, 77617/01 (2006). 
15 Nevmerzhitsky v Ukraine, 54825/00 (2006). 
16 Webster, Elaine. “A Positive Take on the Legacy of the 1978 Judgment in Ireland v. United Kingdom.” Blog of 
the European Journal of International Law (2019). Accessed 23 December 2020. https://www.ejiltalk.org/a-
positive-take-on-the-legacy-of-the-1978-judgment-in-ireland-v-united-kingdom. 
17 Office of the United Nations High Commissioner for Human Rights. “Preventing Torture: An Operational Guide 
for National Human Rights Institutions” 10 (2010). 
18 Ireland. 
19 Padeanu, Iulia. “Why the ECHR Decided not to Revise its Judgment in the Ireland v. The United Kingdom Case.” 
Blog of the European Journal of International Law, ( 2018). Accessed 21 December 2020. 
https://www.ejiltalk.org/why-the-echr-decided-not-to-revise-its-judgment-in-the-ireland-v-the-united-kingdom-case. 
20 Cavanaugh. “On Torture.” 542. 
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rights; a lower threshold would catch deserving cases, ensuring the suffering of victims is correctly 
characterised as torture, therefore illustrating the safeguarding power of the Convention.  
 
The ECtHR in 1999 took a marked step in the right direction. In Selmouni, the Court drew on the fact 
that the Convention is a living instrument which ought to be interpreted in line with contemporary 
standards and considered that certain conduct which was demarcated as inhuman or degrading 
treatment in the past could constitute torture in the future.21 While this cannot be applied 
retrospectively, it will increase human rights protection for individuals moving forward. 
 
Intent and Purpose 
In addition to the threshold of severity distinguishing torture from other forms of ill-treatment in 
Article 3, requirements of intent and purpose have also arisen from the case law -necessary for torture 
but not for inhuman or degrading treatment or punishment. Intent is relatively straightforward: 
whereby the perpetrator must have had a deliberate intention to cause suffering or inflict pain for the 
conduct to constitute torture. Suffering arising from incidental neglect such as forgetting to feed 
prisoners would therefore be inhuman and degrading treatment.22 This is affirmed in Ireland, where 
torture was explicated as “deliberate inhuman treatment causing very serious and cruel suffering”.23 
The element of purpose was originally outlined in the Greek case as, inter alia, “inhuman treatment 
which has a purpose, such as the obtaining of information or confessions, or the infliction of 
punishment”.24  In contrast, for inhuman and degrading treatment, the ill-treatment need not have 
been inflicted for a purpose.25  
 
These elements represent a greater focus on the perpetrator and their conduct than the severity 
threshold, yet they are unsatisfactory as they narrow the scope of conduct which can be considered 
torturous.26 While torture, when perpetrated, is generally carried out deliberately and for a purpose, 
the requirement of the presence of these elements for a finding of torture unduly excludes very severe 
ill-treatment inflicted impulsively or by omission. Additionally, the requirements of intent and 
purpose, which are inherently inter-related in that they correspond to the subjectivity of the 
perpetrator, are incredibly difficult to evidence and increase the burden of proof for a finding of 
torture.  An argument could be made that intent is justified as mens rea is an integral part of most 
crimes, but this is countered by the nuance between crime and rights violations, where the latter 
represents the scope of the Convention. 
 
 

 
21 Selmouni v. France, 25803/94, at para 101 (2000). 
22 Cullen, Anthony. “Defining Torture in International Law: A Critique of the Concept Employed by the European 
Court of Human Rights.” California Western International Law Journal 34 no.1 (2003): 29-33. 
23 Ireland, at para 167. 
24 Denmark v. Greece, 3321/67 (1968); Norway v. Greece, 3322/67 (1968); Sweden v.Greece, 3323/67 (1968); 
Netherlands v. Greece 3344/67 (1968). 
25 Denizci and Others v. Cyprus, 25316-25321/94 and 27207/95, at para 384 (2001). 
26 Ireland v. UK, NIQB 96 (2017); Ireland v. UK, NICA 46 (2019). 
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Inconsistency of Application 
As shown, the ECtHR utilizes a severity threshold as well as a requirement of intent and purpose on 
behalf of the perpetrator to distinguish torture from other forms of ill-treatment. However, the two 
approaches have been used interchangeably, making it unclear which approach is the correct method 
to distinguish torture from inhuman or degrading treatment, or whether some combination of the two 
should be used. 
 
In the seminal case on Article 3, Ireland v UK, although the Court acknowledged that the object of the 
ill-treatment was to extract confessions and obtain information, the Court held that the distinction 
between torture and inhuman or degrading treatment “derives principally from a difference in the 
intensity of the suffering inflicted”.27 While the use of “principally,” combined with the Court’s finding 
of inhuman and degrading treatment despite clear intent and purpose imply that severity is at the apex 
of factors distinguishing the different types of ill-treatment, the subsequent case law is not wholly 
reflective of this. In Aksoy, the Court held that the conduct could only have been applied deliberately 
and for the purposes of obtaining information,28 which suggests that the Court considers severity, 
intent, and purpose when making a determination regarding the classification of ill-treatment.29 This 
multi-pronged test has been applied in several other cases,30 but the Court has also adopted an 
approach in several cases whereby the deliberate infliction of the treatment to obtain information or 
extract a confession has been a key factor in ruling that torture had occurred.31 Therefore, much 
depends on the judges’ discretion and their subjective interpretation of the facts, and cases are 
essentially considered on a case-by-case basis.32  
 
However, in cases where intent and purpose have been satisfied but severity has not, the treatment 
has been classified as inhuman or degrading, but not torture;33 whereas in cases where intent and 
purpose have appeared to be the main factor in deciding the case, the severity threshold has also been 
satisfied.34 Therefore, while severity seems to be the key deciding factor, clarification is needed from 
the Court due to the interchangeable, inconsistent application of the various limbs of the test. 
 
Reform 
The most suitable reform seems to be a slight change to the way the Court currently decides cases. As 
outlined, the distinction between torture and other forms of ill-treatment is meritorious and should 
be upheld. However, reliance on intent and purpose unduly restricts the Article’s scope. Combined 
with the inconsistency of the Court’s application of these factors, and the fact that severity is still 

 
27 Ireland, at para 167. 
28 Aksoy v. Turkey, 21987/93, at para 64 (1997). 
29 Cavanaugh. “On Torture.” 533. 
30 See for example: Mahmut Kaya v Turkey, 22535/93 (1999). 
31 Cavanaugh. “On Torture.” 533; see for example: Mammadov (Jalaloglu) v. Azerbaijan, 34445/04 (2007) and Al 
Nashiri v Poland, 28761/11  (2015). 
32 See Elena Maculan. “Judicial Definition of torture as a Paradigm of Cross-Fertilisation: Combining 
Harmonisation and Expansion.” Nordic Journal of International Law 84 (2015) : 456-481.   
33 For example, Ireland. 
34 Al Nashiri v. Poland, 28761/11 (2011). 
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satisfied in every case where intent and purpose are key factors, they should no longer be considered. 
Instead, the severity threshold should be lowered, and relative assessment criteria utilized consistently, 
focusing on the perpetrator’s objective conduct and the suffering of the individual. However, the 
ambits of the assessment criteria should be clearly delineated. This would ensure a fair combination 
of objective and subjective scrutiny, permitting judges to decide cases on the facts to account for novel 
forms of torture which may accompany technological developments but within certain concrete 
constraints. 
 
Conclusion 
In conclusion, the ECtHR has distinguished torture from inhuman and degrading treatment on 
grounds of severity, intent, and purpose. However, the severity threshold is too high and should be 
lowered. Given the inconsistency with which the distinguishing factors of intent and purpose have 
been applied, their use should be discontinued in favor of a reformed severity approach, complete 
with a clear principle of relative assessment. 
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The past one year and a half has witnessed, alongside the crisis of Covid-19, a disinformation crisis, 
showing how fast and hard fake news can hit and making apparent the acute need for regulating 
the sphere of online media. Ever since the digitalisation of information, the virus of disinformation 
has started spreading at an increasingly faster pace. During the pandemic, disinformation has 
reached an all-time high, as certain interests capitalize on the anxiety generated by Covid-19. In 
the words of Joseph Nye, a renowned political scientist, it is not the model that is new, but the 
speed and the low cost of spreading disinformation.1 It is unfortunate but not untrue that 
disinformation enjoys greater engagement. In this article, I will first present why a time of crisis 
creates the optimal context for disinformation to flourish, moving on to where disinformation 
flourishes and what is its impact. I will then discuss about what the European Union has done to 
fight disinformation during the pandemic and how the Russian intervention obstructed its efforts. 

A time of crisis creates the perfect context for the apparition of conspiracy theories, since in the 
pursuit of finding an answer to their questions, as well as some mental comfort, people are more 
inclined to fall prey to them. Take for example the 5G theory, pursuant to which this technology 
affects the immune system in such a way that it increases the chances of getting the virus. What 
theories like this show, is one major challenge faced by the EU and its public authorities. When 
the theory fades, the sceptical attitude of its believers remains. But the disinformation crisis is 
twofold, having an external side as well as an internal one. From an external point of view, the 
crisis has been confronted once again with States that only want to forward an agenda of vile 
interests by perturbing the global health governance. A tool used by Russia and China is what is 
known as ‘mask diplomacy’. Whilst the EU help sent to China in the very beginning of the 
pandemic has been met with criticism and gained low support, the help offered by China to highly 
impacted EU countries, such as Italy or Serbia, was acclaimed and enjoyed very positive reactions 
from the public, as well as from high State officials, such as the Serbian President.2 

Taking advantage of a time of crisis is not a new tactic. World War I created the optimal context 
for President Wilson to open the first modern propaganda office. The Committee on Public 
Information was soon to be the only means of informing the public, as the Sedition Act of 1918 
facilitated the restriction of press and led to disinformation about the Spanish Flu that burst the 
same year. The citizens were lied to about the real risks of Influenza and life was going on as if 
nothing had happened. When the crisis got out of control and schools were closed, civilians were 
told that there was no reason to panic, as this was not a preventive measure. The disinformation 
concerning the Spanish Flu was highly connected with the war, as reporters were prohibited from 
writing about the virus not to demoralize the already disheartened population. However, Spain, an 

 
1 Sophie L. Vériter, Corneliu Bjolab and Joachim A. Koopsc, "Tackling COVID-19 Disinformation: Internal 
and External Challenges for the European Union," The Hague Journal of Diplomacy 15, issue 4 (2020): 571 
https://doi.org/10.1163/1871191X-BJA10046. 
2 Vériter, Bjolab and Koopsc, "Tackling COVID-19 Disinformation," 575-576. 
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important neutral State, was not in the war and when its King caught it, the news spread with light 
speed. This is why, although Influenza hit other parts of Europe long before it reached Spain, the 
flu was named after the latter. In fact, contrary to popular belief, studies show that the virus 
originated from Kansas, where farm pigs contracted it from birds.3  

To understand this crisis, one should first look at its source. It does not come as a surprise anymore 
that social media platforms such as Facebook are one of the most effective means of spreading 
disinformation, due to the available mechanisms of amplification that come with it and its massive 
reach. Most commonly, disinformation is generated by claims without source, false claims, and 
conspiracy theories, whilst the most affected seem to be the environments that are already socially 
unstable. 

One of the most apparent effects of disinformation is political polarisation, furthering the divide 
between liberals and conservatives within a society through the promotion of conspiracy theories 
which then lead to radical views. Another effect is the decrease in the confidence granted to well-
established media, as well as governmental institutions. What is more, disinformation impacts the 
political process, which is evidenced through the democracy or lack thereof adhered to in elections 
and public policies.4  

At the EU level, the EUvsDisinfo project was designed in 2015, as part of one of the Strategic 
Communication Task Forces of the European External Action Service. Amongst its goals is the 
foresight, prevention, and fighting of disinformation with a focus on the Kremlin operations.5 An 
Action Plan targeting disinformation was designed in 2018 with the goal of coordinating reactions 
to it within the EU, creating a means of observing the commitment of the private sector 
concerning this issue, and better equipping the society for facing it.6 However, as it does not have 
a binding nature, it should not be surprising that Member States failed to adhere to it during the 
Covid-19 crisis. A Kremlin disinformation campaign has aimed to create panic in Western Europe 
amidst the pandemic. One result was the promotion of the theory according to which the virus 
represents a U.S. biological weapon. Having acknowledged the risks of the accelerating spread of 
fake news ever since the beginning of the pandemic, a Joint Communication has been prepared by 
the EU to tackle this issue. It should be noted, however, that this document has a non-binding 
nature too. According to the EU Disinfo Lab, the Joint Communication is the proof of how much 
work is still required in order to provide an appropriate response to disinformation that does not 
rely on political communication, since this will most likely be perceived as propaganda.7  

The measures taken by the EU to combat the disinformation crisis that appeared along with Covid-
19 are based on the 2018 ‘Tackling Online Disinformation: a European Approach’, as well as the 
‘Action Plan Against Disinformation’, from which four main goals can be identified, namely better 
equipping the EU institutions with the necessary tools to manage disinformation, promoting a 
harmonised approach, establishing a control mechanism for the private sector, as well as preparing 
the society for and adequate reaction. To this end, the EUvsDisinfo website continuously updated 

 
3 Dina Temple-Raston and Harvey Rishikof, "Falsehoods and the Patois of Pandemics - A Playbook," Journal of 
National Security Law and Policy 11, no. 1 (2020): 213. 
4 Vériter, Bjolab and Koopsc, "Tackling COVID-19 Disinformation, " 571. 
5 "EUvsDisinfo: disinformation operations about COVID-19, " data.europa.eu, 7 August 2020, 
https://data.europa.eu/data/datasets/euvsdisinfo-disinformation-operations-about-covid-19?locale=en.  
6 Vériter, Bjolab and Koopsc, "Tackling COVID-19 Disinformation," 572. 
7 EU DisinfoLab’s position on the Joint Communication on "Tackling COVID-19 disinformation – Getting the 
facts right," EU Disinfo Lab, 10 June 2020, https://www.disinfo.eu/advocacy/our-position-on-the-joint-
communication-tackling-covid-19-disinformation-getting-the-facts-right/.  
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their website on the topic and unmasked the disinformation operations undertaken by Russia and 
China against the EU and its Member States. The project is a successor of the East Strategic 
Communication Task Force which has registered 8000 cases of Russian disinformation operations. 
The pandemic paved the way for the European External Action Service to shift its focus to China 
as well, but the rumours claiming that the critique was toned down under Chinese pressure eclipsed 
its work, raising doubts about it. With a focus on the third goal, the Code of Practice Against 
Discrimination was signed by Facebook, Google, and Twitter to name a few. During the pandemic, 
Facebook and YouTube took down upon careful consideration, posts that were reported as fake 
news. Facebook also provided limited help for the prediction of the virus spread. The EU has 
created a website meant to raise awareness about Covid-19 disinformation, but the engagement is 
significantly lower compared to fake news.8 

The Kremlin media did not miss the opportunity, and in January 2020 already advanced conspiracy 
theories through a network of bots and trolls, claiming that Covid-19 is a biological weapon created 
in a military lab from the US. In March, as Europe was registering a steep increase in the Corona 
cases, the attention of Russian media shifted to influencing citizens to doubt the EU institutions. 
To this end, EU’s response to the pandemic was highly criticised as showing inaptitude and 
violating fundamental rights, whilst Russia and China were praised for their handling of the 
situation. One example shows criticism towards EU’s inaction in a moment when the virus was 
causing “a mass slaughter and an economic tsunami” that would be devastating for the Union, 
whilst other news claimed that the Schengen zone came to an end, suggesting that the end of the 
EU is also near. It was said that the EU refuses to help Italy, whilst Poland would not permit a 
Russian aircraft delivering medical resources to Italy to use its airspace.9 But Iran was soon to join 
the team, as it advanced disinformation according to which the EU has abandoned Italy, which 
instead is helped by Russia and China. 10 Even more dangerous was the theory that the virus is a 
hoax, or the disinformation regarding cures and treatments, which has stalled progress towards 
decreasing the high number of cases, directly affecting the believers’ life. Another theory that 
enjoyed success was the one about nanochip implantation. Twitter activity shows how China 
backed the disinformation operations against the EU and the US. A difference in approach is that 
whilst Russia attacks its targets, aiming at sowing discord, China uses ‘mask diplomacy’ to create a 
positive image for itself. Whilst it is true that the resources offered to the most affected European 
countries helped governments in their managing of the crisis, in some instances their quality was 
doubtful. What followed, proved the real intentions behind this campaign, as it was massively 
promoted in Chinese media, while harshly criticising EU’s lack of aptitude in tackling the crisis.11         

 What helps disinformation be successful is its being based on the truth. The disinformation 
campaigns conducted during the pandemic show advanced tactics, as they are based on a mix of 
Russian and Chinese methods, increasing the chances of success. A concrete result of these 
campaigns is the increased perception that the level of European integration reached up until now 
is exaggerated. A survey conducted by the European Parliament as part of a debate during the EU 
Leaders’ Summit demonstrates the inclination of Member States to depart from harmonised action 

 
8 Brovdiy,"Disinformation in Times of COVID-19". 
9 Bayer, J., Holznagel, H., Lubianiec, K., Pintea, A., Schmitt, J., Szakács, J., Uszkiewicz, E. 2021. 
"Disinformation and propaganda: impact on the functioning of the rule of law and democratic processes in the 
EU and its Member States," Policy Department, Directorate-General for External Policies (April): 29, doi: 
10.2861/752863.  
10 Bayer, Holznagel, Lubianiec, Pintea, Schmitt, Szakács, Uszkiewicz. "Disinformation and propaganda",30. 
11 Yana Brovdiy ,"Disinformation in Times of COVID-19: Reinforcing the Responses of the European Union 
and the United States", College of Europe Policy Brief # 5.20 (2020). 
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within the EU.12 Most often this is the result sought by disinformation operations, not necessarily 
to take sides, but to divide, as the confusion generated turns into polarisation. At this point the 
balance is more inclined towards nationalist values rather than European values. It seems like the 
efforts of Russia and China to erode the EU’s reputation in the eyes of its citizens and within the 
international community were successful. 

 

         

 
12 Radu Magdin, "Disinformation Campaigns in the European Union: Lessons Learned from the 2019 European 
Elections and 2020 Covid-19 Infodemic in Romania," Romanian Journal of European Affairs 20, no. 2 
(December 2020): 56. 
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Before delving into the relations with its Southern shores, it is of the utmost importance to reflect on the 
very definition of Europe, which already poses numerous operational questions since geographical, 
cultural, historical and political dynamics are all simultaneously at play. This problematic definition 
implies both an internal and an external dimension. Internally, the beginning of the integration process, 
since the ECSC up until the post-Maastricht and then post-Lisbon EU as we know it today, has put 
European peoples in front of how to identify themselves with a new communitarian entity that often 
overlaps with the national identities of each Member State. Externally instead, the issue revolves around 
how to define the borders and the spheres of influence of the EU, which is made complicated by 
historical circumstances and the past colonial relationships with the other countries. To restrict the field 
of analysis and solve operational issues, this paper will consider as a baseline the concept of ‘EU’rope 
originally taken from “Mapping the political geographies of Europeanization: National discourses, external perceptions 
and the question of popular culture”, which stands for the “complex entanglement of Europe and the EU in 
contemporary political practices and scourges”1.  
 
The best way to grasp, at least partially, how ‘EU’ropean action in the MENA is shaped today is to analyze 
its main drivers. Different scholars have by now detached themselves from the original model of the 
EU’s external action that saw the Union as a ‘normative power’, which would “lead by example”2 and 
guide other States towards the standards the EU is standing by. Taking into account, for instance, the 
positions the EU has taken when its interests were being threatened related to border control and 
migration, energy supplies and access to markets, this might seem to be the case.3 The new idea put 
forward basically revolves around the fact that ‘EU’rope is acting with an outdated approach based on 
geopolitics and the protection of its security and geostrategic interests, as Vincent Durac points out in its 
analysis of EU’s counter-terrorism policies. Some go as far as saying that ‘EU’rope has not completely 
come to terms with its colonial past4, while others, more moderate, just think the European Union has 
failed in its objective to become a normative regional power. Yet, this paper aims at showing how the 
weakness of the European Union in its external action cannot be overlooked even when stating that its 
interventions are shaped following a carefully designed geopolitical approach based on its own interests. 

 
1 Sami Moisio et al, “Mapping the political geographies of Europeanization: National discourses, external perceptions and the question of popular culture”, Progress in Human Geography, 37(6) 737–76, (2012) 
2 Ian Manners, “Normative Power Europe: A Contradiction in Terms?”, Journal of Common Market Studies, Vol. 40, No. 
2, p. 235-258, (2002). 
3 Vincent Durac, “Counterterrorism and democracy: EU policy in the Middle East and North Africa after the uprisings”, 
Mediterranean Politics, 23:1, 103-121, (2018). 
4 Aline Sierp, “EU Memory Politics and Europe’s Forgotten Colonial Past”, Interventions, 22:6, 686-702, (2020). 
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This idea is therefore challenged by arguing that its disunity is an issue that has to be taken into account 
at all times. Frequently, in fact, ‘EU’rope is treated as divided and insignificant when judging its merits - 
by attributing them to Member States for instance - but then blamed as a single actor when considering 
its shortcomings. Instead, the fragmentation of ‘EU’rope and the contrasting roles of its numerous 
institutions are central points in its external action even more than in other areas of competence, since it 
is one of the most recently developed field that still has to find a way to coexist within the complex 
structure of the EU.  
In brief, the European Commission represents the interests of the Union as a whole and has the authority 
to negotiate some international treaties5. The Council covers important functions in the foreign relations 
field through the meetings of the different foreign ministers of the MS. Lastly,  the EEAS created after 
the Lisbon Treaty, in which the High Representative of the Union for Foreign Affairs should perform 
similar functions to a foreign minister of the EU, but who is also vice-President of the Commission. In 
this context, it shall not be forgotten how important the foreign policy of the single Member States is, 
especially for traditionally powerful countries such as France and Germany. The UK, for obvious reasons, 
won’t be a problem anymore in this matter although it has been a strong brake in the integration process 
in realms such as military cooperation. Today, despite the pandemic and the recent global efforts to fight 
climate change have shown how powerful cooperation is, Member States are very far away from being 
ready to surrender their foreign policy prerogatives to the Union’s institutions. This, in turn, makes it 
difficult to define the protection of the EU interests as an actual ‘geopolitical project’, for which unity in 
defining objectives and maneuvers is essential. 
 
The source of disunity 
 
Too often, ‘EU’ropean external action has seemed not to be incisive enough, as it is illustrated by the 
recent diplomatic humiliations the High Representative of the Union for Foreign Affairs, Josep Borrell, 
has suffered in Russia6 or the so-called “sofa gate” involving Charles Michel and Ursula von Der Leyen 
in Turkey. These cases are the perfect representation of how little consideration is reserved to ‘EU’ropean 
external action and how fragmented its institutions are, making the EU an easy target to political 
manipulation, even by authoritarian regimes. 
To understand the source of this weakness, it is necessary to understand that Foreign Policy has always 
been considered as an exclusive prerogative of States, especially with the Westphalian design, a field that 
is very close to the executive branch of government and that shall not be shared with higher organizations. 
Therefore, despite the centralizations observable in the European Union after the Maastricht and 
particularly the Lisbon treaty, there still exists major opposition by Member States in ceding part of their 
sovereignty in the realm of foreign policy. On the EU’s external action, consequently, the issue revolves 
around the concept of leadership. 
Considering leadership as a social role, the problem consists of identifying who shall take initiatives in 
the realm of foreign policy and who shall carry them out practically. This ‘conflict of roles’ exists 

 
5 Council of the European Union, “The role of the Council in international agreements”, 2017. 6 EU Observer, ”Russia humiliates Borrel in Moscow”, 2021.  https://euobserver.com/foreign/150844 
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particularly between Member States and the EU High Representative7. Since its creation with the treaty 
of Lisbon and its formal launch in 2011, the EEAS has enjoyed a controversial role due to the boundaries 
of its prerogatives and tasks not being clearly defined. In view of the pandemic and the critical juncture 
the EU has come to after Brexit, it really seems that the Union needs a new impetus, for which the 
Conference on the Future of Europe to be held from the 9th of May 2021 will be crucial. During the 
event, the role of the EU as a global player will be one of the priorities to be discussed and the role of 
the EEAS might come out re-shaped based on popular and political will of the actors involved. 
During this essential moment, the EU will have to find solutions about how to define its own identity in 
relations with other regions and its objectives. The idea of a ‘normative power’ is by now rejected by 
most of the scholars and a new way to protect those fundamental values the EU has been founded upon 
must be identified. This paper argues that the only way to really have an influence in international politics 
- and to protect those fundamental rights - is to create a coherent approach that allows to avoid the 
‘externalization in reverse’8, which can be observed in the EU-MENA relations. This phenomenon 
consists of authoritarian regimes being able to impose their interests on the EU and sacrificing human 
rights and democracy in favor of their geopolitical interests, something which is not new at all in 
international politics and that cannot be circumscribed to authoritarianism only. This is made possible 
because theses regimes encounter a reality which is made of different ‘EU’ropean subjects they interface 
with and that sometimes do not coordinate with one another. In this way, it is easier to fall victims of 
other’s political will, from which ‘emergency solutions’ have to be found to the most pressing challenges. 
A perfect example is represented by migration, where the EU, not having the power to impose its will, 
ultimately must accept agreements with countries such as Turkey and Libya which are neither effective 
nor respect basic human rights.9  
Ultimately, another issue related to this concept of leadership in the EU external action is linked to the 
analysis of the EU institutions, which is often based on ‘rational choice institutionalism’10. However, as 
Graham Allison pointed out in its “Essence of a decision: explaining the Cuban Missiles Crisis11”, the 
rational model often makes false predictions, in that the actors involved in the events usually take into 
account other non-rational dynamics as well. This holds particularly true for ‘EU’rope, where the different 
institutions, civil organizations and NGOs interact without a single rationale behind them. 
 
 
 
 

 
7 Lisabeth Aggestam, Markus Johansson, “The leadership paradox in EU foreign policy”, Journal of Common Market 

Studies vol.55, Number 6, 1203-1220, (2017). 
 
8 Franz Eder, “The European Union’s counterterrorism policy towards the Maghreb: trapped between democratisation, 
economic interests and the fear of destabilisation”, European Security, 20(3), pp. 431–451 (2011). 9 The Italy-Lybia 2017 Memorandum on migration, though signed by Italy, was orchestrated by the European Union as well 
10 Andrew Moravcsik, “A New Statecraft? Supranational Entrepreneurs and International Cooperation”, International 

Organisation 53, 2, pp. 267–306, (1999). 
11 Vanhoonacker, Sophie, and Wangen, Patrice. "Graham T. Allison, The Essence of Decision: Explaining the Cuban 
Missile Crisis." In The Oxford Handbook of Classics in Public Policy and Administration, The Oxford Handbook of 
Classics in Public Policy and Administration, 2015-03-26, Vol.1. Vol. 1. Oxford Handbooks. Oxford University Press, 
2015. 
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A new ‘EU’rope: unity brings action 
 
The good intentions of the EU in both its internal and external actions are never challenged in this paper. 
The mistakes in its external action, though serious, have all resulted from lack of preparedness, disunity 
and inexperience but never from a rational design. ‘EU’rope’s call to protect human rights, democracy 
and the fundamental values it stands for are genuine, but in reality the EU is not ready to implement 
practically what it is theoretically shouting for. 
 
The only way to overcome these difficulties is hereby identified as the path towards centralization of 
‘EU’ropean external action. As previously stated, Member States are not ready to surrender their 
sovereignty related to foreign policy, but this does not forbid them to implement some narrower specific 
policies that would still push EU external action to be more united. An example is represented by the 
recent calls by Macron and Merkel for an autonomous European Defense Community, which are 
definitely not new debates but that can be important moves towards centralization. 
 
In order for the change of approach to have a positive and long-lasting effect, these practical steps should 
be accompanied by a broader redefinition of the ‘EU’ropean identity in its external action. This means 
that a new model, other than the old ‘normative power’ scheme, must be put forward, since a clearly 
defined driver is needed to shape the external action coherently and avoid the previously mentioned 
disunity that doesn’t allow any political initiative to be effective. A proposal might be represented by the 
so-called “principled pragmatism”12, and resilience-building approach13 in which the idea of an external 
policy that protects the Union’s interests without neglecting the values it stands for is proposed. But this 
paper proposes to go even further, in facts, the only way the European Union has to really have an impact 
in its external relations, to avoid ‘externalization in reverse’ and to protect human rights is, ironically 
enough - since geopolitical interests have historically often been on the opposite side of human rights - 
to develop a geopolitically stronger European Union that generates trust in its actions and that can 
enforce its policies if needed. To do so, it is essential to redistribute and clarify the tasks performed by 
the numerous institutions involved, touching upon the foreign policy legal basis of the Union as well. 
Despite the clear consciousness-raising process the EU as a whole went through - particularly thanks to 
the work of Federica Mogherini as HR/VP - the strategies laid out in the EU Global Strategy of 2016 
and the Joint Communication titled “strategic approach to resilience in the EU’s external action” are still 
too idealistic and do not detach themselves that much from the previous ‘normative power’ model. 
Further steps are needed, towards a more geopolitical union able to make itself respected in the 
international realm. 
 
 
 
 

 
12 European Union Global Strategy (2016), “Shared Vision, Common Action: A Stronger Europe”.  
13 Dessì et al, “The EU, Resilience and the MENA region”, Foundation for European Progressive Studies and Institute 
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Is it possible to coordinate the economic relations between Moldova and the European Union on the one hand and 
Moldova and the post-Soviet area on the other hand? 
 
On May 14, 2018, the Republic of Moldova was granted the status of Observer State in the 

Eurasian Economic Union (EAEU).1 In December that year, Moldovan President Igor Dodon for 

the first time attended a meeting of the Supreme Eurasian Economic Council, which consists of 

the heads of states of EAEU members, as an observer.2 Dodon, in response to his invitation for 

the meeting, expressed that the observer status in the EAEU would provide Moldova with “a new 

platform and new opportunities for [its] economy.”3 At the same time, he made clear that Moldova 

had no plans to join the EAEU, saying that “other agreements signed by Moldova should be taken 

into consideration.” It needs no explanation that Dodon was referring to Moldova’s Association 

Agreement with the European Union (EU), which entered into force on July 1, 2016. Dodon’s 

2018 statements touch the heart of this short essay’s matter: how can Moldova coordinate its 

relations with two powerful economic blocs—if at all? Will the current trend of ever deepening 

regional integration—seen on the country’s both sides—force Moldova to ‘choose’, i.e. integrate 

with one economic bloc at the expense of its relations—including political—with the other? And 

what is the role of the country’s President?4 

 

Stuck in the middle between two blocs 
 

Moldova is located between both economic blocs introduced above—the EU bordering the 

country on its west and the EAEU located on its eastern side (though Ukraine separates Moldova 

	
1 Eurasian Economic Commission. “SEEC Outcomes: Moldova Granted Observer State Status at the EAEU, 
Union Countries Reinforcing Foundation for Sustainable Economic Development and Interaction with Third 
Countries, Implementing Digital Agenda, and Expanding Single Services Market.” News and Events. May 14, 
2018. http://www.eurasiancommission.org/en/nae/news/Pages/14-05-2018-3.aspx. 
2 President of Russia. “Supreme Eurasian Economic Council Expanded Meeting.” Events. December 6, 2018. 
http://en.kremlin.ru/events/president/news/59323. 
3 “Moldova Invited as Observer to EAEU Summit — President.” TASS. October 31, 2018. 
https://tass.com/world/1028821. 
4 NB: In December 2020, pro-Western candidate Maia Sandu replaced pro-Russian Igor Dodon as President of 
Moldova. 
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and the EAEU geographically). Up until today, the country has managed to pick the fruits of both. 

In late 2011, Moldova signed for the establishment of the Commonwealth of Independent States 

Free Trade Area (CISFTA) together with seven other CIS member states (Armenia, Belarus, 

Kazakhstan, Kyrgyzstan, Russia, Tajikistan, and Ukraine, with Uzbekistan joining later).5 In 2014, 

Moldova and the EU signed their Association Agreement—on which negotiations had been going 

on for several years—including a ‘Deep and Comprehensive Free Trade Area’ (DCFTA).6 As a 

result, Moldova is now, as the only country, economically integrated with both the EU and the 

post-Soviet region through free trade areas. However, the CISFTA and Association Agreement 

were signed before the Eurasian Economic Union became a reality. This union, which came into 

force on January 1, 2015, has been one of Russia’s flagship projects in the last decade and it seems 

as if Russian leadership has envisaged the EAEU as a replacement of the CISFTA—and not an 

addition. As Madiyev argues, “the Eurasian Economic Union is one of the key elements of Russia’s 

Eurasianist foreign policy, which is at the core of Putin’s broader Eurasian integration agenda.”7 

Small pinpricks, such as new restrictions on migration for CISFTA members who did not join the 

EAEU at the time of its foundation, underline this vision,8 which could have major implications 

for Moldova. 

 

By signing free trade agreements both within the CIS framework and with the EU, Moldova has 

managed to integrate economically both with the ‘East’ and the ‘West’. A free trade area is the 

highest level of economic integration at which accession to one does not exclude accession to 

another—i.e. the Association Agreement and CISFTA are not technically incompatible with each 

other. A free trade area abolishes mutual tariffs among its members but does not provide for fully 

free movement of goods (or of services, capital, and/or labour) across borders. Therefore, while 

the Association Agreement has abolished tariffs between Moldova and EU member states and the 

CISFTA has abolished tariffs between Moldova and the other CISFTA members, goods must still 

pass through customs. Free trade agreements typically contain so-called ‘rules of origin’, which 

stipulate to what extent a good must be produced in the member state of the free trade area in 

order to be exempt from tariffs. For instance, a batch of goods from Tajikistan can be exported 

to Moldova within the CISFTA framework, but if these goods would then be re-exported from 

	
5 “CIS Leaders Sign Free Trade Deal.” Sputnik International. October 18, 2011. 
https://sputniknews.com/russia/20111018167833875/. 
6 European Commission. “Moldova.” Trade. Accessed May 23, 2021. http://ec.europa.eu/trade/policy/countries-
and-regions/countries/moldova/. 
7 Madiyev, Oybek. “The Eurasian Economic Union: Repaving Central Asia’s Road to Russia?” Migration 
Policy Institute. February 3, 2021. https://www.migrationpolicy.org/article/eurasian-economic-union-central-
asia-russia.  
8 Ibid. 
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Moldova to Portugal, they would be subject to the same tariffs as direct exports from Tajikistan 

to Portugal (i.e. the EU), on the basis of rules of origin. In the case of the Association Agreement, 

the Pan-Euro-Mediterranean (PEM) Convention applies.9 Such rules of origin prevent 

unintentional ‘merging’ of free trade areas. 

 

Once you move to the next stages of economic integration, the situation changes. A customs union 

provides for free movement of goods as it sets common external tariffs among its members. This 

means that a country can be a member of only one customs union and cannot have individual 

preferential or free trade agreements with third parties. The EAEU is an economic union, which 

also provides for the free movement of services, capital, and labour, and takes steps to harmonise 

economic, monetary, and fiscal policy among its member states. It currently has five members: 

Armenia, Belarus, Kazakhstan, Kyrgyzstan, and Russia. The EU is also an economic union, with 

19 of its member states also having formed a Monetary Union, and has some common governance. 

Countries from both the EU and EAEU are important trading partners for Moldova, and thus a 

combination of free trade agreements as currently in place makes economic sense for Moldova.10 

 

The EAEU: economic union or (geo)political project? 
 

The question is whether the current arrangement is tenable. Whereas the EU is generally reluctant 

to admit new member states—the EU–Ukraine Association Agreement contains an addendum 

stating that it “does not confer on Ukraine the status of a candidate country for Accession to the 

Union, nor does it constitute a commitment to confer such status to Ukraine in the future”11—the 

EAEU would be happy to attract new members. Indeed, the Moldovan Ministry of Economy and 

Infrastructure notes that “the Russian leadership has repeatedly called with insistence upon 

Eastern Partners to join the Customs Union [the EAEU’s predecessor] instead of moving towards 

a Deep and Comprehensive Free Trade Area (DCFTA) with the EU.”12 The Ministry also contends 

that this insistence has been accompanied by “both positive and negative incentives,” such as a 

	
9 European Commission. “The Pan-Euro-Mediterranean Cumulation and the PEM Convention.” Taxation and 
Customs Union. Accessed May 23, 2021. https://ec.europa.eu/taxation_customs/business/calculation-customs-
duties/rules-origin/general-aspects-preferential-origin/arrangements-list/paneuromediterranean-cumulation-pem-
convention_en.   
10 Harvard University Atlas of Economic Complexity. “Moldova.” Accessed May 23, 2021. 
https://atlas.cid.harvard.edu/countries/135.  
11 “Netherlands, EU Reach Deal on Ukraine Association Agreement.” Radio Free Europe/Radio Liberty. 
December 15, 2016. https://www.rferl.org/a/eu-netherlands-ukraine-association-agreement/28178787.html. 
12 Ministry of Economy and Infrastructure of the Republic of Moldova. “Advantages of Deep and 
Comprehensive Free Trade Area EU–Moldova versus Customs Union (Russia–Kazakhstan–Belarus).” Deep and 
Comprehensive Free Trade Area. Accessed May 23, 2021. 
https://mei.gov.md/sites/default/files/dcfta_advantages_vs_customs_union_moldova.pdf. 
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reduction in energy prices, but also the threat of increased tariffs or other trade barriers. Clearly, 

this reveals the earlier mentioned political dimension that the Russian leadership has attached to 

economic integration: why would Russia actively put pressure on Moldova to integrate with the 

EAEU, while it has a GDP of almost 200 times smaller than Russia’s? The answer is: geopolitics. 

Economically, Moldova is completely insignificant for Russia. In fact, integrating such economies 

as the Moldovan would prove costly to Russia if it does so by promising energy discounts.13 But 

Russia appears to be ready to do so if it means that a country is kept out of EU hands. Armenia is 

an example of a country that was once negotiating an Association Agreement including a DCFTA 

with the EU but has succumbed under Russian pressure and joined the EAEU. Given the fact that 

Armenia’s accession to the EAEU made little economic sense— it forced the country to increase 

its external tariffs from an average of 2.9% to no less than 7.02% (!)14—Russia must have exerted 

significant political leverage. Delcour and Kostanyan aptly indicate the difference between the EU 

and the EAEU:  

 

The European integration process has been of a voluntary nature and enlargement, in 

particular, derives from the EU’s attractiveness for non-members. In contrast, Russia has 

extensively used coercion to induce new members to join and to deter Eastern partners 

from progressing further towards EU integration.15 

 

Will the Kremlin punish Moldova’s new president? 
 

It is hard to predict what approaches Russia will take towards Moldova–EAEU relations in the 

long run. For now, the CISFTA has remained in place and continues to facilitate free trade between 

Moldova, the EAEU, and other CISFTA members. However, the case of Ukraine has 

demonstrated that Russia’s approach towards economic integration is capricious; as soon as the 

Association Agreement between the EU and Ukraine—which is practically the same agreement as 

the one signed by the EU and Moldova—entered into force, Russia unilaterally suspended its free 

trade agreement with Ukraine—which had been part of the CISFTA.16 Consequently, it could be 

	
13 Popescu, Nicu. “Eurasian Union: The Real, The Imaginary and the Likely.” EUISS Chaillot Paper 132 
(September 2014). https://www.iss.europa.eu/sites/default/files/EUISSFiles/CP_132.pdf.  
14 Delcour, Laure and Hrant Kostanyan. “Towards a Fragmented Neighbourhood: Policies of the EU and Russia 
and Their Consequences for the Area That Lies in Between.” CEPS Essay 17 (October 2014): 6. 
https://www.ceps.eu/ceps-publications/towards-fragmented-neighbourhood-policies-eu-and-russia-and-their-
consequences-area/.  
15 Ibid., 5. 
16 “Russia Suspends Free Trade Agreement with Ukraine.” Moscow Times. December 16, 2015. 
https://www.themoscowtimes.com/2015/12/16/russia-suspends-free-trade-agreement-with-ukraine-a51261.  
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argued that Russia’s main concern is not free trade, but ‘geoeconomics’. Deeper analysis would be 

required to determine why Russia has decided to suspend its free trade agreement with Ukraine, 

and to keep the agreement with Moldova in place, when both countries have signed nearly identical 

Association Agreements with the EU around the same time. Perhaps the fact that Moldova for 

the past years had a pro-Russian president (Igor Dodon), in contrast to the pro-Western post-

Euromaidan leadership in Ukraine, was reassuring enough for Russia. From this perspective, it is 

interesting to watch what will happen in the years to come: on December 24, 2020, Maia Sandu 

was inaugurated President of Moldova. Sandu is an outspoken supporter of European integration. 

Her first foreign trips as President were to Kyiv, Brussels, Paris, Bucharest, and Berlin.17 In the 

next four years, it remains to be seen if Russia will allow Moldova to balance between East and 

West. The experience with Ukraine, which Russia has lost as a partner, in geopolitical terms, might 

for the foreseeable future deter Russia from putting too much pressure on Moldova. Still it is easy 

to imagine how the leadership in the Kremlin could suspend its free trade agreement with Moldova 

to punish the Sandu Presidency for its pro-Western orientation. After all, such a move would 

potentially hurt Moldova, for whom Russia is one of the biggest trade partners, much more than 

Russia. 

	
17 Wikipedia. “List of international trips made by Maia Sandu.” Accessed May 23, 2021. 
https://en.wikipedia.org/wiki/List_of_international_trips_made_by_Maia_Sandu#As_President.		
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The world’s most powerful woman, the 
Leader of the Free World, and the Queen of 
Europe. Internationally renowned for 
guiding Germany and, by extension, the EU 
through numerous crises, these titles are a 
tribute to the track record of Germany’s 
Angela Merkel. Domestically she earned the 
more affectionate title of Mutti (mother) as 
she cultivated the image of a strict but caring 
persona throughout her years in the 
Chancellery. A raft of electoral setbacks, 
however, forced her into the twilight of her 
political career. 

Despite Merkel’s impending retirement, 
Germany seemingly preferred continuity over 
change, keeping the ruling Christian 
Democrats comfortably in place at the 
Bundeskanzleramt. 

Fortuna, however, proved to be fickle. A raft 
of corruption scandals upended the polls, 
with the ruling Christian Democrats possibly 
staring the opposition benches straight into 
the eyes. A replication of Stuttgart’s “Black 
Forest” constellation is no longer set into 
stone due to the emergence of alternative 
majority constellations. What once seemed 
rather uneventful could very well turn into 
Europe’s most defining election.1 

 
1 “POLITICO Poll of Polls — German polls, trends 
and election news for Germany'', Politico.eu, 
Accessed May 23, 2021, 
https://www.politico.eu/europe-poll-of-
polls/germany/ 

Cruising at a high altitude during most of 
2020, the Union, the CDU/CSU federal 
alliance, could not have foreshadowed the 
bruising it sustained throughout most of 
2021. Through the control of the high-profile 
Federal Ministry of Health, the Christian 
Democrats scored many points with the 
German electorate, thereby reaping much of 
the electoral benefits from Merkel’s handling 
of the Covid-19 pandemic. The CDU/CSU 
alliance was set to retain its dominance in the 
upcoming Bundestag.2 

What brought the near omnipresent Christian 
Democrats down then? The recently aired 
corruption scandals do not suffice to explain 
its current state of affairs. Germany’s sole 
Volkspartei is experiencing a midlife crisis of 
unseen proportions. The party is indecisive 
on charting its Post Merkel future. Merkel’s 
centrist brand not only broadened and 
therefore sustained its hegemonic position in 
Berlin, but it also diluted several key 
conservative stanches, much to the dread of 
some conservative factions.  

The now (in)famous “Wir schaffen Das” 
opened space for public criticism. Mutti’s 
retirement thus has set the stage for a clash 
between Merkelism and a tougher 
conservatism.3 

2Politico.eu, “POLITICO Poll of Polls — German 
polls, trends and election news for Germany” 
3 Guy Chazan, “After Merkel: the battle for the soul 
of the Christian Democratic Union”, Financial 
Times, January 13, 2021, 
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The indecisiveness reflects on the leadership 
question. Somewhat unprepared for Merkel’s 
exit, the CDU had stumbled into the dreaded 
succession trap. Having failed to groom a 
viable successor, the chair elections were 
soon reduced into a turf war between the 
proponents of Merkelism and conservatism. 
The turf war even got personal as Friedrich 
Merz, Merkel’s sworn enemy, became the 
standard-bearer of the more conservative 
factions. Twice Merz sought to challenge 
Merkel’s legacy, and twice, Merkelism would 
prevail.4 

However, the CDU’s soul searching 
continues to be an open ending as a new clash 
emerges into the open for the chancellor 
nomination. Unlikeable by the German 
populace Armin Laschet became a headache 
for the CDU, even more as the Bavarian 
Markus Söder proved to be more likeable. 
For a moment, it looked as if the CDU would 
begrudgingly pass the nomination towards 
their far smaller sister CSU.5 However, such 
an event would have been counterproductive 
as Laschet would have lost any authority over 
his party.6 Hence Laschet was nominated, 
earning himself the title “Black Prince by 
Default”. 

On the opposite side of the political 
spectrum, profound changes have taken 
place. The Greens have emerged as the 
unexpected electoral power of the upcoming 

 
https://www.ft.com/content/ce034f34-cbc6-4ea9-
8c16-41fc939fc0fe 
4Chazan, “After Merkel: the battle for the soul of 
the Christian Democratic Union” 
5 Matthew Karnitschnig, “A bruised Laschet wins 
Germany’s conservative crown”, Politico.eu,  April 
20, 2021, https://www.politico.eu/article/armin-
laschet-cdu-germany-conservative-crown/ 
6 Matthew Karnitschnig,  “German conservatives 
escalate Merkel succession war”, Politico.eu,  April 
13, 2021, https://www.politico.eu/article/german-
conservatives-escalate-merkel-succession-war/ 
7 POLITICO Poll of Polls — German polls, trends 
and election news for Germany. (n.d.). 

fall elections. Polling at an all-time high, neck-
in-neck with their conservative rivals, the 
Chancellery may even be within their reach.7 
The emergence of climate change as the 
electorate’s main concern has been a godsend 
for the party. Whereas their rivals have been 
at pain to tout their green credentials, the 
Greens decisively claim political ownership 
of the topic.8 Overall, Germany may very well 
be sending a more ballsy “Climate 
Chancellery” to COP26. 

Unlike Christian Democrats, the Greens’ 
chancellor nomination took place in near 
serenity. Annalena Baerbock received the 
honours to lead her party into the elections. 
The harmonious showing represents a major 
break from the past. Past elections have 
proven fractious as realos and fundi’s; 
moderates and dogmatists, respectively, 
clashed over their chancellor.9 The current 
leadership duo, Baerbock and Habeck, is 
firmly situated within the realo branch, unlike 
in the past. Both have, however, proven to be 
skilled in bridging the divide between both 
branches. A Pax Viridi seemingly emerged 
under their watch.10 

A Green Chancellor would upend the very 
power dynamic within the Council. The 
dominant EPP group would lose its sole big 
member state, whereas the centre-left 
grouping would welcome Berlin with open 
arms. Furthermore, the Council may need to 

8 Laurenz Gehrke, “In Bavaria, Black is the new 
Green”, Politico.eu, August 23, 2019, 
https://www.politico.eu/article/bavaria-csu-goes-
green-markus-soder-climate-conversion/ 
9 Kate Connolly, “Germany’s Greens name 
Annalena Baerbock as chancellor candidate”. The 
Guardian, April 19, 2021? 
https://www.theguardian.com/world/2021/apr/19/ge
rmanys-greens-name-annalena-baerbock-as-
chancellor-candidate 
10 Damien McGuinness, “Annalena Baerbock: 
Woman who could be Germany's next chancellor”, 
BBC News, April 19, 2021, 
https://www.bbc.com/news/world-europe-
56798783 
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branches. A Pax Viridi seemingly emerged 

under their watch.11 

A Green Chancellor would upend the very 

power dynamic within the Council. The 

dominant EPP group would lose its sole big 

member state, whereas the centre-left 

grouping would welcome Berlin with open 

arms. Furthermore, the Council may need to 

adapt to an emboldened Greens/EFA 

fraction as well, as the European Greens will 

most certainly seek to flex their new-found 

muscles on pressing European files. 

Baerbock may represent a refreshing change 

of 16 years of Merkeln, her rivals have spared 

no words in attacking her executive 

inexperience. One cannot deny that her 

rivals, Laschet and Scholz, outshine her in 

terms of experience.12 Europe’s most 

powerful seat at the Council needs an 

experienced pair of hands in the cockpit, one 

capable of playing high stakes poker with the 

likes of seasoned players such as Macron, 

Orban and Rutte. The same goes for the 

Greens as a party. They may have gained 

experience through the Schröder cabinets 

and a raft of regional participations; crafting 

and, by extension, leading a federal majority 

is something entirely different. Furthermore, 

the Greens are prone to underperforming in 

elections; thus, a healthy dose of realism 
remains a necessity.13 

Will Baerbock raise the Green standard on 

top of the Bundeskanzleramt, or would the 

German populace deem her a little too green 

 
11 Damien McGuinness, “Annalena Baerbock: 
Woman who could be Germany's next chancellor”, 
BBC News, April 19, 2021, 
https://www.bbc.com/news/world-europe-
56798783 
12 Matthew Karnitschnig, “Germany’s chancellors-
in-waiting”, Politico.eu, May 5, 2021? 
https://www.politico.eu/article/germany-election-

behind the ears to succeed Mutti? A question 

to be answered in the near future. 

At a distance we may find the shell of the 

once-proud Rote Volkspartei. Once the 

commanding political force on the left, the 

social democratic SPD finds itself beset by 

internal turmoil as moderate factions are 

increasingly besieged by more leftist 

elements. Leftist elements argue that the 

party has burned its credentials through its 

participation in Merkel’s GroKo 

constellations.14 Additionally, the rise of the 

Greens has forced the Social Democrats out 

of their leading position, reducing it to the 

status of a prized bride. Whereas they hold on 

to the tradition of the chancellor candidacy, 

the red heydays are a distant memory in the 
past.15 

Yet the SPD might very well have a shot to 

cling onto power as a federal Black Forest 

constellation may be ditched in favour of a 

Traffic Light coalition of Social Democrats, 

Liberals and Greens. Untested on the federal 

level, a burning desire to relegate the ruling 

Christian Democrats to the opposition 

benches could serve as the glue for the 

coalition. 

Germany’s Fall elections are set to become a 

high stakes gambling game of the likes of the 

addictive anime Kakegurui. Whereas multiple 

players may be around the table, only two can 

play a hand to win the game: the CDU/CSU 

and the Greens. The SPD and smaller parties 

such as the FDP and Die Linke may have a 

role to play in the upcoming elections as the 

road to the Bundeskanzleramt could run 

2021-angela-merkel-successor-armin-laschet-
annalena-baerbock-olaf-scholz/ 
13 McGuinness, “Annalena Baerbock: Woman who 
could be Germany's next chancellor” 
14 Eric Maurice, “German 'GroKo' now in SPD's 
hands”, EU Observer, May 24, 2021, 
https://euobserver.com/beyond-brussels/141177 
15Politico.eu, “POLITICO Poll of Polls — German 
polls, trends and election news for Germany” 
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through them. And when it does, they will 

enter in high stake side bets in an effort to 

extract as much as possible from any 

interested partners. Hopefully, Christian 

Lindner has taken some negotiation classes to 

avoid a repeat of 2017.16 

 

 

By Olivier de Bolster 

 

 
16 Chase Jefferson, “The FDP's Christian Lindner: 
the coalition killer”, Deutsche Welle, 20 November 

2017, https://www.dw.com/en/the-fdps-christian-
lindner-the-coalition-killer/a-38629508 
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