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The World Bank’s 2021 Groundswell report1 on internal climate migration estimated that up 
to 216 million people globally will migrate within their own countries by 2050 due to climate 
change-driven causes if environmental policies are not properly implemented.2 With a 
progressive prioritization of climate change within the global socio-political debate, interest 
has grown in the past twenty years relating to climate change-induced phenomena. Among 
them, migratory flows and human movements have been a key focus. In 2018, in the context 
of the UN Global Compact for Safe, Orderly and Regular Migration (GCM), the concept of 
environmental migration was addressed to include the specific character of this phenomenon 
among the governance agenda on migration,3 shedding a peculiar light on a nexus that goes 
oftentimes unnoticed within the broader challenge of climate change. This article will outline 
various international instruments which take varied approaches to climate-driven migration, 
analysing how they interpret this complex issue and commenting on the state of the law.   
 
Defining and conceptualizing the phenomenon 
While the first forms of the debate on environmental phenomena and migratory flows emerged 
in the 1970s, only since the 1980s and particularly in the 2000s, studies on the nexus between 
migration and environmental phenomena have risen in popularity. Such studies reached their 
highest number in 2011. However, since then, the issue has received less attention. 
 
Human movements are stimulated and triggered by changes in living conditions. Climate and 
environmental change are currently considered an influencing factor among the causes of 
migratory flows. However, the relation between these cannot be considered of direct cause-
effect. Environment-related changes contribute to migrations in combination with a variety of 
determinants and circumstances. One could say that human movements are triggered as a 
reaction to the impact of environmental and climate change. A cause-effect nexus between the 
phenomena can be excluded due to a number of reasons. Firstly, it is not easy to trace a specific 

 
1 Viviane Clement, Kanta K. Rigaud, Alex de Sherbinin, Bryan Jones, Susana Adamo, Jacob Schewe, Nian Sadiq, 
Elham Shabahat, “Groundswell Part 2 : Acting on Internal Climate Migration,” World Bank, Washington, DC, © 
World Bank, 2021, https://openknowledge.worldbank.org/handle/10986/36248. 
2 Viviane Clement, Kanta K. Rigaud, Alex de Sherbinin, Bryan Jones, Susana Adamo, Jacob Schewe, Nian Sadiq, 
Elham Shabahat, “Groundswell Part 2 : Acting on Internal Climate Migration,” World Bank, Washington, DC, © 
World Bank, 2021, vii, https://openknowledge.worldbank.org/handle/10986/36248. 
3 International Organization for Migration, “Environment and Climate Change in the 
GCM,”https://environmentalmigration.iom.int/environment-and-climate-change-gcm. 
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event and phenomenon back to climate change.4 Secondly, environmental causes are able to 
determine human movements exclusively when in combination with further factors, of 
political, demographic, economic and social nature,5 which interact with one another, resulting 
in an overall deterioration of living conditions. Most importantly, personal causes prove to be 
a significant determinant for human movement, aside from external circumstances.6 The 
variability of cases and determining elements makes the collection of empirical data on the 
phenomenon of environmental migration, particularly when relating to cross-border 
movements, extremely complex. In this regard, a report prepared in 2011 by Foresight for the 
Government of the United Kingdom emphasizes the virtual impossibility to “distinguish a 
group of ‘environmental migrants’”7 due to the multi-causal root of migratory phenomena, and 
points out how “global environmental change does have real impacts on migration, but in more 
complex ways than previous cause-effect hypotheses have indicated”.8 Similarly, a study on 
Climate Change and Migration9 elaborated in the context of the European Parliament presents 
a criticizing view in regard to what is known as “environmental determinism”, a simplistic 
approach that directly associates abrupt massive migratory movements to climate change.  
 
It could, therefore, be more accurate to refer to this phenomenon as climate-driven migration, 
defined by The World Bank as “migration that can be attributed largely to the slow-onset 
impacts of climate change on livelihoods owing to shifts in water availability and crop 
productivity, or to factors such as sea-level rise or storm surge”.10 In this overall context, the 
term environmental migration could also best serve as an umbrella term to encompass all 
dimensions of migratory flows and human movements induced by environmental phenomena 
and deriving events.  
 
As for the terminology covering the individuals involved in climate-driven human movements, 
the International Organization for Migration proposed a definition for environmental migrants 
as “persons or groups of persons who, for compelling reasons of sudden or progressive changes 
in the environment that adversely affect their lives or living conditions, are obliged to leave 
their habitual homes, or choose to do so, either temporarily or permanently, and who move 
either within their country or abroad”.11 The use of the terms climate refugees and 

 
4 Sanjula Weerasinghe, “What We Know About Climate Change and Migration”, Center for Migration Studies, 
February 2021, 2.  
5 Ibid. 
6 Ibid. 
7 Foresight, “Foresight: Migration and Global Environmental Change. Future Challenges and Opportunities. Final 
Project Report,” The Government Office for Science, London, 2011, 11, 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/287717/11-
1116-migration-and-global-environmental-change.pdf. 
8 Ibid. 
9 European Parliament, Policy Department for Citizens’ Rights and Constitutional Affairs, “Climate Change and 
Migration. Legal and Policy Challenges and Responses to Environmentally Induced Migration,”  2020, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655591/IPOL_STU(2020)655591_EN.pdf. 
10 Viviane Clement, Kanta K. Rigaud, Alex de Sherbinin, Bryan Jones, Susana Adamo, Jacob Schewe, Nian Sadiq, 
Elham Shabahat, “Groundswell Part 2 : Acting on Internal Climate Migration,” World Bank, Washington, DC, © 
World Bank, 2021, viii, https://openknowledge.worldbank.org/handle/10986/36248. 
11 International Organization for Migration, “Ninety-Fourth Session. Discussion Note: Migration and the 
Environment,”2007,1-
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environmental refugees is commonly discouraged, since individuals whose movement is 
induced by causes correlated to climate and environmental changes are not addressed under 
international refugee law and cannot be identified within any specific category of the 1951 
Refugee Convention. Most importantly, the determinants and characteristics of environmental 
migrants and migration are distinctive and cannot be assimilated to that of refugees, in general 
and in different contexts. The Office of the United Nations High Commissioner for Refugees 
(UNHCR) de facto rejected resorting to the term refugee in regards to the environmental 
phenomena.12 Nevertheless, all people moving for environmental reasons are protected under  
international human rights law.13  
 
Three distinctive typologies of human movement induced by climate change were identified at 
the Conference of the Parties (COP 16) held in Cancun in December 2010.14 More precisely, 
the decisions adopted through the United Nations Framework Convention of Climate Change 
(UNFCCC) invited all Parties to take increased action in the field of response to three specific 
phenomena: climate change-induced displacement, migration and planned relocation.15  
 
Climate migration mostly takes place in the form of internal migration, thus within one 
country’s borders.16 According to the International Organization for Migration (IOM), it 
qualifies as a subcategory of environmental migration. IOM provides a definition of climate 
migration as “The movement of a person or groups of persons who, predominantly for reasons 
of sudden or progressive change in the environment due to climate change, are obliged to leave 
their habitual place of residence, or choose to do so, either temporarily or permanently, within 
a State or across an international border”.17 
 
(Disaster) displacement is described as an involuntary movement, forced by external 
circumstances related to and caused by climate change, affecting individuals who were 
“obliged to leave their homes or places of habitual residence as a result of a disaster or in order 
to avoid the impact of an immediate and foreseeable natural hazard”.18 This is the case when 
the individuals or communities affected by mostly sudden disastrous events lack the resources 

 
2,https://www.iom.int/sites/g/files/tmzbdl486/files/jahia/webdav/shared/shared/mainsite/about_iom/en/council/9
4/MC_INF_288.pdf. 
12 European Parliament, Policy Department for Citizens’ Rights and Constitutional Affairs, “Climate Change and 
Migration. Legal and Policy Challenges and Responses to Environmentally Induced Migration,”  2020, 20, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655591/IPOL_STU(2020)655591_EN.pdf. 
13 International Organization for Migration, “Environmental Migration,” 
https://environmentalmigration.iom.int/environmental-migration-1. 
14 United Nations, “Framework Convention on Climate Change. Conference of the Parties: Report of the 
Conference of the Parties on its Sixteenth Session, held in Cancun from 29 November to 10 December 2010. 
Addendum, Part Two: Action taken by the Conference of the Parties at its Sixteenth Session. Contents: Decisions 
adopted by the Conference of the Parties,” March 15, 2011, 
https://unfccc.int/resource/docs/2010/cop16/eng/07a01.pdf. 
15 Ibid., 5 
16 Juergen Voegele, “Millions on the move: What climate change could mean for internal migration,” World Bank 
Blogs, November 1, 2021, https://blogs.worldbank.org/voices/millions-move-what-climate-change-could-mean-
internal-migration. 
17 International Organization for Migration, “International Migration Law No.34. Glossary on Migration,” June 
2019, 31, https://publications.iom.int/books/international-migration-law-ndeg34-glossary-migration. 
18 Ibid., 51. 
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and capacity to endure the consequences of it.19 As a result of similar disasters, displacements 
may take the form of evacuations and planned relocations within one country or through cross-
border movement.20 
 
Finally, planned relocation refers to a climate-induced “planned process in which persons or 
groups of persons move or are assisted to move away from their homes or place of temporary 
residence, are settled in a new location, and provided with the conditions for rebuilding their 
lives”.21 Planned relocation processes are mostly internal movements, within national borders, 
coordinated by authorities for purposes of protection from risks related to climate change-
driven phenomena.22 
 
 
A multi-dimensional policy response 
As previously mentioned, the increased attention towards environmental migration 
predominantly in the past thirty years, led to enhanced action to define, prevent, and manage 
the phenomenon. Most notably, since the beginning of the 2000s, policy instruments and 
guideline frameworks to coordinate cross-border environmental migration, particularly cases 
of disaster displacement, have materialized in the form of global, regional and national 
initiatives. 
 
In terms of global initiatives, a relevant impulse to governance in the field of response to 
environmental and climate migration was represented by the Nansen Initiative,23 launched in 
2012, aiming to fill a gap in the area of cross-border migration as a result of disasters. The 
project, a “state-led, bottom-up consultative process”24 which was set up following the 2011 
Nansen Conference, intended to establish global consensus and create an inter-governmental 
framework to coordinate action among countries in relation to the protection of the needs of 
people displaced as a consequence of disasters induced by climate change.25 The agenda of the 
Nansen Initiative addressed three main areas: international cooperation and solidarity, 
definition of the standards of treatment of affected people and operational responses.26 The 
activities pursued under the Nansen Initiative resulted in the Agenda for the Protection of 

 
19 The Nansen Initiative, “Agenda for the Protection of Cross-Border Displaced Persons in the Context of Disasters 
and Climate Change,” Vol. 1, December 2015,  4, https://environmentalmigration.iom.int/agenda-protection-
cross-border-displaced-persons-context-disasters-and-climate-change. 
20 International Organization for Migration, “International Migration Law No.34. Glossary on Migration,” June 
2019, 51, https://publications.iom.int/books/international-migration-law-ndeg34-glossary-migration. 
21 Ibid., 157. 
22 The Brookings Institution, Georgetown University Institute for the Study of International Migration and United 
Nations High Commissioner for Refugees, “Guidance on Protecting People From Disasters and Environmental 
Change Through Planned Relocation”, (Brookings, 2015): 5-6.  
23 International Organization for Migration, “The Nansen Initiative”, 
https://environmentalmigration.iom.int/projects/nansen-initiative.  
24 Ibid. 
25 United Nations High Commissioner for Refugees, “The Nansen Initiative leaflet,” 
https://www.unhcr.org/protection/environment/5448c7939/nansen-initiative-leaflet.html. 
26 Ibid. 
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Cross-Border Displaced Persons in the Context of Disasters and Climate Change.27 
 
A further global approach to the issue, adopted following the breakout of the First Libyan Civil 
War in 2011, was the Migrants in Countries in Crisis (MICIC) Initiative28 launched in 2014 at 
the Global Forum on Migration and Development, and eventually culminated in the 2016 
Guidelines to Protect Migrants in Countries Experiencing Conflict or Natural Disaster.29 
 
A number of initiatives were triggered in the context of the International Organization for 
Migration (IOM) and of the United Nations High Commissioner for Refugees (UNHCR). The 
IOM carried out intense research activity on the association between climate change and 
migrations since the 1990s. Only since 2007, the IOM was requested by Member States to 
provide reports on the issue and, in 2015, a competent division, the Migration, Environment 
and Climate Change Division,30 was established. Moreover, the IOM Institutional Strategy on 
Migration, Environment and Climate Change 2021–2030 was launched in October 2021,31 as 
a follow-up to the 2019-2023 Strategic Vision,32 which already addressed the phenomenon. 
IOM also provided support to further global initiatives in the field, through activities ranging 
from research to advocacy, capacity building and operational support,33  
Similarly, the United Nations High Commissioner for Refugees (UNHCR) contributed to 
raising awareness on the issue, placing particular attention on the link between forced 
displacement and environmental and climate change.34 Activities carried out by the UNHCR 
since the 2000s include policy-making advising to states, technical and operational assistance, 
research, particularly through its Strategic Framework for Climate Action,35 elaborated as a 
complement to the UNHCR 2017-2021 Strategic Directions.36  
 
All projects that distinctively address environmental migration were launched with an eye on 
different frameworks established to tackle specifically climate change or migration, in an 
approach of information exchange, coordination and cooperation at the international and 

 
27 European Parliament, Policy Department for Citizens’ Rights and Constitutional Affairs, “Climate Change 
and Migration. Legal and Policy Challenges and Responses to Environmentally Induced Migration,”  2020, 48, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655591/IPOL_STU(2020)655591_EN.pdf. 
28 Migrants in Countries in Crisis, International Organization for Migration, https://micicinitiative.iom.int/. 
29 Migrants in Countries in Crisis, International Organization for Migration, “About MICIC,” 
https://micicinitiative.iom.int/about-micic. 
30 International Organization for Migration, “Migration, Environment and Climate Change,” 
https://www.iom.int/migration-environment-and-climate-change  
31 International Organization for Migration, “Institutional Strategy on Migration, Environment and Climate 
Change 2021–2030,” 2021, https://publications.iom.int/books/institutional-strategy-migration-environment-and-
climate-change-2021-2030. 
32 International Organization for Migration, “Council: 110th Session. IOM Strategic Vision, 2019-2023: Setting 
a Course for IOM,” November 2019, https://governingbodies.iom.int/system/files/en/council/110/C-110-INF-
1%20-%20IOM%20Strategic%20Vision.pdf. 
33 European Parliament, Policy Department for Citizens’ Rights and Constitutional Affairs, “Climate Change 
and Migration. Legal and Policy Challenges and Responses to Environmentally Induced Migration,”  2020, 42, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655591/IPOL_STU(2020)655591_EN.pdf. 
34 Ibid. 
35 United Nations High Commissioner for Refugee, “Strategic Framework for Climate Action,” 2021, 
https://www.unhcr.org/604a26d84.pdf. 
36 United Nations High Commissioner for Refugee, “UNHCR’s Strategic Directions 2017-2021,” January 
2017,https://www.unhcr.org/5894558d4.pdf. 
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multidimensional level, in order to fill gaps in the protection of migrants, prevention of 
disasters and adaptation of re-settled communities.Among these, the Global Compact for Safe, 
Orderly and Regular Migration (GCM)37 is an intergovernmental agreement adopted in 2018. 
It encompasses a regulation that takes into high consideration climate-driven migratory flows, 
natural disasters and environmental degradation as drivers for movement, and defines fields of 
cooperation to manage the issue of environmental migration in its whole dimension, from the 
root causes to protection and humanitarian aid, including strategies for resilience38. 
 
Additionally, several instruments born as tools to tackle principally climate change and natural 
disasters have been oftentimes updated and integrated in order to address environmental 
migration, as well. This was the case of the Operational Guidelines on Human Rights and 
Natural Disasters,39 adopted by the Inter-Agency Standing Committee (IASC) in 2006. The 
Guidelines were subject to revision in 2011 to expand their scopes and include displacement 
due to environmental issues.40 
 
As a result of the COP 21, namely the 2015 Paris Climate Conference or Conference of the 
Parties to the United Nations Framework Convention on Climate Change (UNFCCC), the Paris 
Agreement represented a significant legally-binding milestone in the fight against climate 
change. In addition, the Agreement addressed the area of development capacities in terms of 
the response towards climate change, and the need to respect migrants’ rights in the process of 
tackling environmental challenges. Furthermore, a Task Force on Displacement (TFD) for 
causes triggered by climate change was set up as a consequence of the same COP 21.41 
 
Another instrument adopted in the context of the United Nations, and most precisely during the 
Third UN World Conference on Disaster Risk Reduction, is the Sendai Framework for Disaster 
Risk Reduction 2015-2030,42 which originated as a follow-up to the Hyogo Framework for 
Action 2005-2015.43 The Sendai Framework, through a Global Platform for Disaster Risk 
Reduction forum that gathers every two years to monitor the issue, aims at increasing 
international cooperation to prevent and address risks of disasters and displacement.  
A final important tool establishes a significant nexus between environmental migration, 

 
37 Office of the United Nations High Commissioner for Human Rights, “Global Compact for Safe, Orderly and 
Regular Migration (GCM),” https://ohchr.org/EN/Issues/Migration/Pages/GlobalCompactforMigration.aspx. 
38 European Parliament, Policy Department for Citizens’ Rights and Constitutional Affairs, “Climate Change and 
Migration. Legal and Policy Challenges and Responses to Environmentally Induced Migration,”  2020, 55-56, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655591/IPOL_STU(2020)655591_EN.pdf. 
39 Inter Agency Standing Committee, “IASC Operational Guidelines on the Protection of Persons in Situations of 
Natural Disasters,” January 2011, 
https://interagencystandingcommittee.org/system/files/legacy_files/Operational_guidelines_nd.pdf.  
40 European Parliament, Policy Department for Citizens’ Rights and Constitutional Affairs, “Climate Change and 
Migration. Legal and Policy Challenges and Responses to Environmentally Induced Migration,”  2020, 57, 
https://www.europarl.europa.eu/RegData/etudes/STUD/2020/655591/IPOL_STU(2020)655591_EN.pdf. 
41Ibid. 
42 United Nations Office for Disaster Risk Reduction, “Sendai Framework for Disaster Risk Reduction 2015-
2030,” 2015, https://www.undrr.org/publication/sendai-framework-disaster-risk-reduction-2015-2030. 
43 United Nations Office for Disaster Risk Reduction, “Hyogo Framework for Action 2005-2015:Building the 
Resilience of Nations and Communities to Disasters,” World Conference on Disaster Reduction, Kobe, Hyogo, 
Japan, January 2005, https://www.unisdr.org/2005/wcdr/intergover/official-doc/L-docs/Hyogo-framework-for-
action-english.pdf  
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displacement and development assistance, namely the 2030 Agenda for Sustainable 
Development.44 Adopted by the United Nations Member States in 2015,  one of the sustainable 
development goals, specifically the number thirteen, aims at combating the impact of climate 
change. Point 13.1, particularly, focuses on strengthening “resilience and adaptive capacity to 
climate-related hazards and natural disasters in all countries”.45 
 
While the multifaceted character of the various governance responses to the issue reflects and 
suits the manifold and composite nature of environmental migration, global initiatives have 
predominantly materialized as “beginners” guidelines, frameworks and shared tools and 
information to tackle the phenomenon in a cooperative manner. Proper binding instruments 
were, however, mostly discarded in favor of the former typology of approaches which, 
nonetheless, raised high awareness of the phenomenon. This was particularly the case of the 
latest initiatives launched at the UN-level. 
 
Conclusion 
While the challenge of climate change and today environmental protection represents a core 
topic in the global political agenda, the related phenomenon of environmental migration has 
received, over the years, increased but still limited attention. This is attributable to its tortuous 
characterization and quantification, due to the plethora of drivers that encourage human 
mobility and to the inner complexity of environmental phenomena. However, an inadequate 
number of legally binding tools to address environmental migration in favor of rather 
fragmented frameworks calls for more progress in the field. 
 

 
 

 
44 United Nations, “The Sustainable Development Agenda,” 
https://www.un.org/sustainabledevelopment/development-agenda/. 
45United Nations, General Assembly Resolution 71/313, Work of the Statistical Commission pertaining to the 
2030 Agenda for Sustainable Development,  A/RES/71/313, July 10, 2017, 17, https://undocs.org/A/RES/71/313. 
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Introduction 
The European Green Deal represents one of the most important strategies to ensure that the EU 
reaches net zero emissions by 2050.1 In order for its ambitions to be achieved, the private sector 
will be required to significantly adjust their business models to operate in a sustainable 
manner.2 However, this desire for corporations to align with the objectives of the Green Deal 
may clash with the EU’s competition policy.3 Some business stakeholders have expressed a 
fear that, in the absence of clear guidelines, attempts to work together to reach net zero 
emissions could lead to a breach of the EU’s strict rules on anti-competitive behavior and 
merger regulation.4  
 
This article will be divided into 3 parts. Part I will discuss the potential challenges faced by 
firms as they pursue sustainable objectives in the context of competition regulation. Part II will 
analyze the Commission's recent policy brief on the matter to assess whether these challenges 
are being appropriately addressed by the EU.5 Part III will recommend reforms to current 
competition policy to allow for corporations to achieve net zero emissions within an ecocentric 
regulatory framework.   
 
The Challenge of Sustainable Business Models to Competition Authorities    
There are a number of challenges facing businesses who wish to modernize their corporate 
model while meeting the demands of EU competition authorities.  
 
Firstly, there is the risk that collaboration between firms to achieve a rapid reduction in carbon 
emissions could be considered a violation of Article 101 of the Treaty on the Functioning of 
the European Union (TFEU).6 Article 101 forbids undertakings from engaging in anti-
competitive behavior such as the forming of cartels.7 While initiatives, such as, for example, a 

 
1 European Commission, A European Green Deal (2019). 
2 Pianta, Mario, and Matteo Lucchese. “Rethinking the European Green Deal: An Industrial Policy for a Just 
Transition in Europe.” Review of Radical Political Economics 52, no. 4 (December 2020): 633–41. 
3 OECD, Report on Sustainability and Competition (2020). 
4 Simmons and Simmons, The EC Competition Policy in Support of Europe's Green Deal (16th September 
2021) https://www.simmons-simmons.com/en/publications/cktn48hgz28x10a61dfilxbjb/the-ec-competition-
policy-in-support-of-europe-s-green-ambition accessed 30/11/2021. 
5 European Commission, Competition Policy in Support of Europe’s Green Ambition (2021). 
6 Article 101 Treaty on the Functioning of the European Union. 
7 Lorenz, Moritz. “Key Concepts of Article 101 TFEU.” Chapter. In An Introduction to EU Competition Law, 62–
127. Cambridge: Cambridge University Press, 2013. doi:10.1017/CBO9781139087452.003.3). 
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collective agreement within an industry to discard the use of plastic packaging,8   are clearly of 
benefit to the environment, it may also inadvertently act as a barrier to entry for new 
competitors.9 This could clash with Article 101 due to the restrictions it would potentially 
impose on competition for the market.10 Were the Commission to find that these agreements 
constitute a violation of Article 101, the resulting fines and other  remedies could deter firms 
from urgently restructuring their production models to reflect the demands of a green 
economy.11 
 
Secondly, there is the risk that the joint pursuit of sustainability targets could be deemed to be 
tacit-coordination between undertakings.12 For example, the announcement of targets to reach 
net zero emissions, or the creation of new ‘green’ standards for production methods could be 
construed as a barrier to entry.13 These agreements are undoubtedly necessary to ensure there 
is a sector-specific encouragement to a green corporate structure. However, they could restrict 
competition in the sense that businesses who continue to function using fossil fuels and 
pollutants may be excluded from the market.14 From a social perspective, this is positive insofar 
as it contributes to the achievement of net zero emissions. From a competition policy 
perspective, it may lead to less choice for consumers and, at least in the short-term, cause a rise 
in prices due to, for example, the transition to using ecologically sound production materials.15 
Thus, the Commission is faced with the task of examining whether these agreements fall under 
the scope of Article 101, or whether they can be excluded in light of wider public interest 
principles.16  
 
It should be noted however that there is potentially some scope within the jurisprudence of the 
Court of Justice of the European Union for such agreements. In the case of Wouters v Algemene 
Raad van de Nederlandse Orde van Advocaten,17 it was established that  an agreement could 
be excluded from the prohibitions within Article 101 provided it is in pursuit of a ‘legitimate 
objective’.18 The problem from an ecological point of view is that the Court did not clarify 

 
8 Muposhi, Asphat, Mercy Mpinganjira, and Marius Wait. “Considerations, Benefits and Unintended 
Consequences of Banning Plastic Shopping Bags for Environmental Sustainability: A Systematic Literature 
Review.” Waste Management & Research, (April 2021). 
9 Kingston, Suzanne. “Article 101(1) TFEU.” Chapter 2. In Greening EU Competition Law and Policy, 225–60. 
Antitrust and Competition Law. Cambridge: Cambridge University Press, 2011. 
10 Martin Gassler, Sustainability, the Green Deal and Art 101 TFEU: Where We Are and Where We Could Go, 
Journal of European Competition Law & Practice, Volume 12, Issue 6, June 2021, Pages 430–442. 
11 Norton Rose Fulbright, Sustainability, Antitrust And The Eu Green Deal (January 2021) 
https://www.nortonrosefulbright.com/nl-nl/knowledge/publications/4d7ef55a/sustainability-antitrust-and-the-eu-
green-deal accessed 30/11/2021. 
12 Simon Holmes, “Climate Change, Sustainability, and Competition Law,” Journal of Antitrust Enforcement, 
Volume 8, Issue 2, (2020) Pages 354–405. 
13 Anna Gerbrandy, “Solving a Sustainability-Deficit in European Competition Law,” World Competition, Issue 
40 (2017). 
14 Suzanne Kingston, "Integrating Environmental Protection and EU Competition Law: Why Competition Isn't 
Special," European Law Journal 16, no. 6 (November 2010): 780-805. 
15Alam, S.M.S., Islam, K.M.Z. Examining the role of environmental corporate social responsibility in building 
green corporate image and green competitive advantage. Int J Corporate Soc Responsibility 6, 8 (2021). 
16 De Stefano, Gianni, Measurable Environmental Protection as a Necessity for Competition Law (February 2, 
2020). Available at SSRN: https://ssrn.com/abstract=3533499 or http://dx.doi.org/10.2139/ssrn.3533499 
17 Case C-309/99  Wouters v Algemene Raad van de Nederlandse Orde van Advocaten[2002] ECR I-01577. 
18 ibid. 
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what type of objectives can be considered ‘legitimate’.19 Specifically it does not consider 
whether non-economic objectives could be encompassed under the scope of this Article 101 
exception. Consequently, there is uncertainty as to whether social objectives such as the 
creation of a sustainable EU could be utilized to balance competition concerns with the wider 
demands of public policy. 
 
Finally, there is the risk that may arise from unsustainable companies who dominate the market, 
relying on ‘killer’ acquisitions to acquire smaller companies who may have otherwise pursued 
sustainable innovation.20 The EU has already struggled to address this issue in the context of 
the digital economy,21 and this failure to adopt current merger control strategies may lead to 
significant difficulties in the context of tackling the dominance of fossil fuel giants. The 
European Union Merger Regulation (EUMR) does not address how sustainability benefits 
could be incorporated into merger review,22 nor does it take into account wider public interest 
factors when considering the implications of a merger. 
 
The Commission Policy Brief on Green Competition 
In September 2021, the Commission published a policy report on how competition law could 
be utilized to pursue Europe's green ambitions.23 Although cognisant of the difficulties faced 
by the private sector, it is unclear whether the provided guidance is sufficient to alleviate the 
concerns of potentially affected businesses. 
 
Antitrust 
In regards to antitrust enforcement, the Commission noted that stakeholders had difficulty 
providing ‘real life examples of sustainability initiatives’.24  It is submitted that this is an 
unfair criticism in light of sustainable initiatives being in their infancy, particularly when 
considered at a sectoral level.25  
 
The Commission then provides a defense of the current application of Article 101, arguing that 
sustainability objectives can be achieved through the current regulatory framework. For 
example, it notes that Article 101 (3) allows for a practice to be continued where  benefits from 
the behavior outweigh the restrictive effects on competition.26 Given the potential efficiencies 
in terms of cost and production that could arise from the pursuit of sustainable objectives, the 
Commission argues that firms can be assessed in terms of the benefits that may be passed on 

 
19  Charlotte Janssen, “The Wouters Case Law, Special For A Different Reason?,”  European Competition Law 
Review Issue 8 (2016). 
20Colleen Cunningham, Florian Ederer, and Song Maa, “Killer Acquisitions,” Journal of Political Economy 
Volume 129 Issue 3 (2021) 649-702. 
21 Nicholas Levy, “Reforming Eu Merger Control To Capture ‘Killer Acquisitions’ – The Case For Caution”,   
Competition Law Journal Volume 19 Issue 2. (2020). 
22 Jay Modrall, ‘Sustainability and Antitrust – A Course Change for the EU?’ Kluwer Competition Law Blog (15 
February 2021) http://competitionlawblog.kluwercompetitionlaw.com/2021/02/15/sustainability-and-antitrust-a-
course-change-for-the-eu/ accessed 30/11/2021. 
23 European Commission, Competition Policy in Support of Europe’s Green Ambition (2021). 
24 ibid. 
25 Martin Gassler, “Sustainability, the Green Deal and Art 101 TFEU: Where We Are and Where We Could Go,” 
Journal of European Competition Law & Practice, Volume 12, Issue 6, (June 2021) Pages 430–442. 
26 European Commission, Competition Policy in Support of Europe’s Green Ambition (2021). 
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to the consumer from a green corporate model.27 While this approach may seem to alleviate 
stakeholder concerns, it does not address the potential to utilize external environmental benefits 
to analyze whether harm to consumers is outweighed by the public interest.28 This is due to the 
fact that the Commission insists that analysis must be kept within the ‘confines of each relevant 
market’.29 This provides for a narrow interpretation of sustainable business developments, that 
does not account for the structural reform required across the commercial world to achieve net 
zero emissions.30  
 
The Commission also does not mention the Wouters judgment nor does it acknowledge a 
willingness to examine non-economic objectives when determining whether an agreement is 
legitimate. This is disappointing in that it may have provided relief to businesses to know that 
engaging with legitimate social objectives could avoid a clash with regulatory authorities.31 At 
the same time, this does not preclude the CJEU from clarifying the Wouters criteria in future 
jurisprudence.32 
 
Maintaining Article 101 in its current format retains the Commission’s focus on the consumer 
welfare standard, but there is perhaps an element of short-termism to this approach.33 A market 
could retain its current structure through a traditional application of Article 101 principles, but 
this could have a reductive effect on the speed at which sustainable models are facilitated.34 
And in turn will have a negative effect on the effort to mitigate climate change, thereby leading 
to widespread disruption of traditional business models.35 The refusal to examine an ecocentric 
approach to this issue will probably cause long-term damage to consumers, even if, in the short 
term, they benefit from qualitative efficiencies caused by a more cautious approach.36 
 
Merger Control 
The guidance on merger control is also vague in nature. While there is a promise to remain 
‘vigilant’ to prevent killer green acquisitions,37 there is no indication that the Commission 
would seek to revise the EUMR to reflect environmental considerations. There is an 

 
27 ibid.   
 
28 Dunne, Niamh. “Public Interest and EU Competition Law.” The Antitrust Bulletin 65, no. 2 (June 2020): 256–
81. 
29 European Commission, Competition Policy in Support of Europe’s Green Ambition (2021). 
30 Claassen, Rutger, and Anna Gerbrandy, “Doing Good Together: Competition Law and the Political Legitimacy 
of Interfirm Cooperation.” Business Ethics Quarterly 28, no. 4 (2018): 401–25.  
31 Václav Šmejka, “Competition Law And The Social Market Economy Goal Of The Eu” (2015) Journal of 
International Comparative Jurisprudence Volume 1 Issue 1 (2015). 
32 Giorgio Monti, “Four Options for a Greener Competition Law,” Journal of European Competition Law & 
Practice, Volume 11, Issue 4 (2020) Pages 124–132. 
33 ibid. 
34 Treuren, Leonard and Schinkel, Maarten Pieter, Can Collusion Promote Sustainable Consumption and 
Production? Not Beneficially Beyond Duopoly (March 1, 2018). Amsterdam Law School Research Paper No. 
2018-02, Amsterdam Center for Law & Economics Working Paper No. 2018-01, Available at SSRN: 
https://ssrn.com/abstract=3132323 or http://dx.doi.org/10.2139/ssrn.3132323. 
35 AG Scherer, G Palazzo, D Matten, “The Business Firm as a Political Actor: A New Theory of the Firm for a 
Globalized World,” Business and Society Volume 65 Issue 2 (2014). 
36 Yvon Chouinard, "The sustainable economy." Harvard Business Review 89, no. 10 (2011): 52-62. 
37  European Commission, Competition Policy in Support of Europe’s Green Ambition (2021). 
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acknowledgment that the Commission has ‘no mandate’ to ‘intervene in mergers solely 
because they are likely to harm the environment’, but there is no commitment to pursue future 
reforms in this area.38 While there is mention that ‘efficiencies’ will be examined when 
considering a merger, there is no specific guidance as to how this approach will be applied to 
sustainable practices.39 There is a disappointing absence of guidance that will do little to 
assuage commercial concerns about collaborating to reach net zero emissions.  
 
On a more positive note, the Commission recognises that ‘innovation theories of harm’ are 
likely to be the most appropriate framework through which environmental mergers should be 
analyzed.40  This is where mergers are examined through the context of whether they could 
possibly harm attempts for companies to innovate, due to the lesser need to adapt new 
technologies to ensure that competitors ‘stay ahead’ of their rivals.41 An innovation theory of 
harm approach should be of benefit in preventing killer acquisitions, particularly as the 
Commission states, in the context of ‘innovation efforts on environmentally friendly 
technologies or capabilities when there is a risk of discontinuation of overlapping lines or 
research’.42 An expanded application of this approach to sustainable business models is likely 
to be sufficient to prevent the market from cannibalizing green entrepreneurs.43 
 
Reconciling Competition Policy and Corporate Sustainability Objectives 
It is clear that a balance must be struck between the urgent need for firms to achieve net zero 
emissions and the prevention of harm to consumers through an inadvertent jeopardizing of the 
competitiveness of the market.44 The following reforms to competition policy are 
recommended:  
 
To reconcile antitrust enforcement, it is recommended that the Commission modify their 
approach such that ‘out of market’ factors can be considered when a practice is designed to 
contribute to a sustainable economy. This would allow for a more relaxed approach to be taken 
to agreements between undertakings that potentially override competition in the face of the 
pressing climate issue.45 This approach has already been adopted into some national 
competition authorities,46 with Austria allowing for harm to consumers to be offset where a 
practice “contributes significantly to an environmentally sustainable or climate-neutral 
economy”.47  This takes into account the fact that long-term sustainable reform of the market 

 
38 ibid. 
39 ibid. 
40 ibid. 
41 Denicolo, Vincenzo, And Michele Polo. "The Innovation Theory Of Harm: An Appraisal." Antitrust Law 
Journal 82, No. 3 (2019): 921-53. 
42 ibid. 
43 Theon van Dijk, ‘A New Approach to Assess Certain Sustainability Agreements under Competition Law’ in 
Simon Holmes, Dirk Middelschulte and Martijn Snoep (eds), Competition Law, Climate Change & Environmental 
Sustainability (Concurrences 2021). 
44 ibid. 
45 Edith Loozen “Strict Competition Enforcement And Welfare : A Constitutional Perspective Based On Article 
101 Tfeu And Sustainability,” Common Market Law Review, Vol. 56, No. 5 (2019). 1265-1302.   
46 Viktoria Robertson, “The New Sustainability Exemption in Austrian Competition Law” Journal of European 
Competition Law & Practice (forthcoming), Available at SSRN: https://ssrn.com/abstract. 
47 Kartellgesetz 2005 (Cartel Act 2005), Austrian Federal Law Gazette I 2005/61 as amended. 
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remains more important than short-term impacts on consumers. It also does not prevent 
efficiency arguments being utilized to justify an agreement, particularly as sustainable practices 
begin to correspond with greater commercial success.48 Thus, the insertion of this provision 
would represent an appropriate alignment with the European Green Deal without 
compromising on existing regulation. 
 
In the context of merger control, it may be appropriate to insert a public interest provision into 
the EUMR that would allow for a merger to be blocked where there is an overriding public 
interest.49 This is present in some jurisdictions such as South Africa, and would be an 
appropriate method through which the conglomeration of polluters could be prevented from 
consolidating power.50 While the Commission has ruled out such a provision in the past,51 it is 
argued that the climate crisis acts as a countervailing justification that outweighs previous 
concerns.52 Failing this, a specific Commission mandate that allows for mergers to be blocked 
on ecological grounds would likely achieve the same measure.  
 
Conclusion 
In conclusion, there is much work to be done in terms of reconciling competition law with the 
urgent need to create sustainable business models. The Commission policy brief reflects a 
determination to maintain sustainable competitive regulation within current frameworks. 
However, this may not be sufficient to ensure there is a rapid transition to a green economy. 
The reforms outlined above are submitted to strike an appropriate balance between maintaining 
competition in the market and the facilitation of net zero emissions by 2050. 

 
48 Richard Clarke, “The Challenge of Going Green” Harvard Business Review Volume 72 Issue 4 (1994). 
49 Alison Jones, “Merger Control and the Public Interest: Balancing EU and National Law in the Protectionist 
Debate,”  European Competition Journal Volume 10 Issue 3 (2014). 
50 Ruzica Ciric. “Public Interest in Merger Control: The Lay of the Land.” The Antitrust Bulletin 65, no. 2 (June 
2020): 208–26. 
51Budzinski, Oliver and Stöhr, Annika, Public Interest Considerations in European Merger Control Regimes 
(August 10, 2019). Available at SSRN: https://ssrn.com/abstract=3439933 or 
http://dx.doi.org/10.2139/ssrn.3439933. 
52 Nicole Kar, Merger Control: The Eu’s Dark Horse To Support Green Investment? Linklaters (8th April 2021) 
https://www.lexology.com/library/detail.aspx?g=4afee240-e25f-480a-9574-edc99086706e accessed 30/11/2021. 
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Introduction 

At present, Europe stands at the precipitous end of two interlocking axes of difference, which 
are seemingly mutually exclusive and at odds with one another. First, Europe needs to keep 
pace with the digital developments of their geopolitical rivals in the USA and China.1 Second, 
is the real and present danger posed by rising climate temperatures and untethered CO2 output.2 
Positioned within this intersection are data centres, an underrepresented technology with 
significant scope for future expansion and a clear absence of literature exploring their impacts 
on the climate change agenda. Therefore, this article will provide a holistic analysis of the 
current European data centre state of play, plans for expansion and their potential implications 
for Europe’s climate change agenda.    

What are Data Centres? 

A data centre at its most fundamental is a physical facility that houses a large number of 
networked computer servers; typically used for the remote storage, processing, or distribution 
of large amounts of data (fig 1).3 Since their inception in the early 2000s, they have enabled 
the catalysing of cloud-based technological development in recent years like web-based 
computing, virtualisation and management services among others.4 They allow organisations 
to store their data securely off-site in specialised facilities with extensive firewalls and 
cybersecurity apparatus.5 Data hosted in these centres is also significantly more fault tolerant 
as a single server failure in a data centre poses a lower risk than on-site data storage. Through 
back-up power supplies and multiple connectivity links these centres ensure that data is always 

 
1 M. Foley, N. Cunniffe, B. O’Gallachóir and G. Connolly. ‘Empowering Change: The Challenges and 
Opportunities for Ireland’s Decarbonised Electrical Grid.’ Host in Ireland, December 1, 2021., J. Maguire and 
B. Winthereik. ‘Digitalizing the State: Data Centres and the Power of Exchange.’ Ethnos, Vol. 86, No. 3, 
(2021), pp. 530-531. 
2 C. Koronen, M. Åhman and L. Nilsson. ‘Data Centres in Future European Energy Systems—Energy 
Efficiency, Integration and Policy.’ Energy Efficiency, Vol. 13, (2020), p. 129. 
3 Image Source: N. Jones. ‘How to Stop Data Centres from Gobbling up the World's Electricity.’ Nature, Vol. 
561, No. 7722, (2018), p. 163., R. Balodis and I. Opmane. ‘History of Data Centre Development,’ in A. Tatnall 
(ed), Reflections on the History of Computing: Preserving Memories and Sharing Stories, 1st edn., (Springer, 
Berlin, 2012), p. 181. 
4 R. Buyya and K. Sukumar. ‘Platforms for Building and Deploying Applications for Cloud Computing.’ CSI 
Communications, Vol. 35, No. 1, (2011), pp. 9, 10., M. Chauhan and M. Ali Babar. ‘Towards Process Support 
for Migrating Applications to Cloud Computing.’ In: 2012 International Conference on Cloud and Service 
Computing (CSC), Shanghai, China, November 22-24, p. 85. 
5 Buyya, ‘Platforms for Building and Deploying Cloud,’ p. 7. 
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accessible when needed.6 This has also lowered the barrier of entry required for organisations 
to store large amounts of data by lowering costs compared to building out infrastructure in-
house.7 Consequently, the rise of out-the-box infrastructure, platform and software as a service 
offerings have enabled a significant migration towards service providers like Google, Amazon 
Web Services and Microsoft among others.8 This has spurred a rapid increase in the number of 
data centres hosted in Europe with significantly more in development for the future.   

 

Europe’s Climate Change Agenda 

From a historical standpoint, Europe can be associated with instigating the current climate 
change quandary through the consequences of industrial actions originating in the 18th century 
during the Industrial Revolution. The implications of this are still setting a precedent in 
contemporary climate change talks as the technological and financial benefits associated have 
enabled European nations to contribute to climate action in the present day in spite of the fact 
that they played a major role in contributing to the current climate change quagmire. Such 
geopolitical authority and the ability to offer financial support was born out of privileges no 
longer applicable to developing nations as a result of climate action plans generated by the 
same European nations.9 As such, the first Conference of the Parties (COP) was held in Berlin 
in 1995 and since then Europe has spearheaded decarbonisation efforts, with European nations 
generally setting and delivering on the most ambitious climate change projects.10 As of COP26, 
most European nations have pledged to make efforts to cap the global temperature increase at 
1.5oC, to expedite the phasing out of fossil fuel consumption and increase global spending on 
climate change mitigation to $100 billion annually, particularly to support low-income 
nations.11 As such, it is evident that at least at a policy level, Europe is quite active and 
pragmatic in terms of supporting sustainability and climate change responsibility.12 However, 
this stance is likely to face significant pressure in the near-future through a rise in data centre 
construction and use. 

 
6 A. Liu and A. Yu. ‘Overview of Cloud Storage And Architecture,’ International Journal of Scientific & 
Technology Research, Vol. 8, No. 1, (2018), p. 2. 
7 Ibid. 
8 Ibid. pp. 1-2. 
9 D. Arnold. ‘Europe, Technology, and Colonialism in the 20th Century.’ History and Technology: 
An International Journal, Vol. 21, No. 5, (2005), p. 95. 
10 J. Gupta. ‘A History of International Climate Change Policy.’ WIREs Climate Change, Vol. 1, No. 5, (2010), 
pp. 637-638. 
11 Conference of Parties. ‘COP 26 Explained.’ UN Climate Change Conference UK 2021, Glasgow, United 
Kingdom, October 31-November 12, (2021), pp. 6, 11-12. 
12 Gupta, ‘A History of International Climate Change Policy,’ pp. 642-643. 
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Environmental Impacts of Data Centres in Europe 

Although data centres evidently provide significant value to organisations and enrich people’s 
quality of life through the online services they enable, in terms of sheer energy usage, data 
centres place a significant demand on European nations’ energy grids.13 As of 2021, there are 
2,476 data centres spread across 29 European countries, making up 2% of Europe’s total 
electricity consumption (fig 2).14 However, this statistic does not reflect that data centres tend 
to be concentrated in a smaller number of host countries, placing significantly more demand 
on some national power grids than others. For example, Germany’s 453 data centres only make 
up 4% of their total electricity usage whereas Ireland’s 46 centres make up 11% of the country’s 
energy use.15 Additionally, data centre classification is divided into four tiers with tiers three 
and four capable of storing significantly more data but at the expense of requiring more energy 
to maintain their fault tolerance and uptimes.16 Of these data centres, there are currently 217 in 
Europe, with significantly more in development for 2030. European data centres are 
predominantly being fuelled by coal-powered energy plants, but there are currently efforts to 

 
13 Maguire and Winthereik, ‘Data Centres and Power Exchange,’ p. 530. 
14 Image Source: K. Miltz. ‘Number of Data Centers in Europe by Country 2021.’ Stastia, 
https://www.statista.com/statistics/878621/european-data-centers-by-country/. [Accessed November 2, 2021]., 
B. Whitehead, D. Andrews, A. Shah and G. Maidment. ‘Assessing the Environmental Impact of Data Centres 
Part 1: Background, Energy Use and Metrics, Building and Environment, Vol. 82, p. 153. 
15 A. Brosnan, A. Davies, S. O’Brien, H. McMullen, H. Nagda and C. Roe. ‘Impact of Changing Hybrid Model 
of Working on Ireland’s Climate Change Agenda.’ EY Thought Leadership Report, (2021), p. 7. 
16 Miltz. ‘Number of Data Centers in Europe by Country 2021.’ 

Fig 1. A data centre is above all else a physical facility holding several networked computers to hold and 
store data, much like a server room in most large organisations. However, a data centre is an overall more 
secure, cost-effective and efficient alternative that has seen an increase in popularity in recent years. 
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decarbonise Europe’s data centres through the use of renewable energy sources within the next 
decade.17 

 

Impacts of Data Centres on Climate Change 

Although the sheer quantity of energy required to run data centres in Europe is astronomical 
and rightfully alarming when viewed in isolation, Europe’s overarching digital transformation 
agenda should not be forsaken. Data centres are, above all else, facilities to store the data that 
is being produced by European organisations and personnel for the activities that they engage 
in and the services that they demand.18 There are very few aspects of European citizens’ lives 
that are not dependent on data which in turn is underpinned by data centres. From financial 
services to healthcare, transport, education, entertainment and employment among many 
others, the energy that is used in enabling these services and technological advantages is not 
abstract.19 There are no neutral actors when analysing the impacts of data centres on climate 
change any more than there are neutral actors when discussing the implications of landfills in 
discussions regarding waste. Although certain organisations and industries contribute to the 
demand on data centres and thus their power consumption more than others, sustainable data 
storage and usage must begin with an analysis of the relationship between European citizens 

 
17 Maguire, ‘Data Centres and Power Exchange,’ p. 530. 
18 Koronen, ‘Data Centres in Future European Energy Systems,’ pp. 129-130. 
19 A. Srinivasan. A. Md and V. Vijayakumar. ‘ Era of Cloud Computing: A New Insight To Hybrid Cloud. In: 
2nd International Symposium on Big Data and Cloud Computing, Chennai, India, March 12-13, (2015), pp. 43, 
50. 

Fig 2. Number of data centres in Europe. 
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and how they use data.20 The data centre discussion is not a case of should they exist or 
shouldn’t they exist but rather how can European citizen’s balance their demands on data with 
their ethical responsibility to contribute to climate action and sustainability.21 In recent years, 
the rise in digital offerings that require astronomical amounts of data has been presented as a 
constant and never ending flow, serious conversations regarding how data may need to be 
rationed or how the costs of storing data may need to be passed on to the consumer or user of 
digital services has been virtually non-existent as of yet.22 Data centres were not constructed to 
enable the capturing of near-endless volumes of data but as a solution to the fact that data 
requirements have significantly increased over the past two decades and storing this data on-
site is no longer cost-effective or feasible.23 Data centres were designed out of necessity to 
address the growing demand for data, not as a mechanism to enable it. Therefore, the discussion 
of sustainable data centre use may be more appropriately framed as a discussion regarding 
sustainable data use. 

Recommendations 

This article has highlighted that data centres are not the source of Europe’s climate change 
challenge but rather the most visible symptom of Europe’s unsustainable relationship with data. 
This is not a quagmire that can be overcome by following a series of steps, rather, the 
recommendations herein reflect three broad areas to motivate future discussion on the role of 
data centres with respect to climate change in Europe: 

● European nations should continue to engage with international initiatives to decarbonise 
data centres by the year 2030. The present reality is that data centres in the 21st century that 
are being designed for centuries to come are using 20th century energy production apparatus 
like coal-burning factories, contributing excessive CO2 and greenhouse gas into the 
atmosphere.24 Several data centres around Europe are already using renewable sources of 
energy production like wind, hydro and tidal to great effect.25 European nations should 
continue to engage with the EU Code of Conduct for Data Centres which was published in 
June 2021 to introduce quantitative energy efficiency goals in a tiered system to denote the 
adoption of renewable energy production sources.26 This could by and large be enabled 
through the use of green energy sources. 

● Serious efforts should be made to ration how much data is being collected and stored in 
Europe. The reality is that the amount of data collected is unsustainable in the long term 
for Europe and the world at large. Presently, the majority of the population are unaware 
that data being stored remotely is actually hosted in physical data centres around the world 

 
20 Jones. ‘How to Stop Data Centres from Gobbling up the World's Electricity.’ pp. 165-166. 
21 Whitehead, ‘Assessing the Environmental Impact of Data Centres,’ pp. 153-154. 
22 Jones, ‘How to Stop Data Centres from Gobbling up the World's Electricity,’ pp. 165-166. 
23 Ibid. 
24 Whitehead, ‘Assessing the Environmental Impact of Data Centres,’ p. 157. 
25 P. Luo. X. Wang. H. Jin. Y. Li and X. Yang. ‘Load Management for Multiple Data Centers Towards  Demand 
Response in the Smart Grid Integrating Renewable Energy.’ In: Proceedings of the 2018 2nd International 
Conference on Computer Science and Artificial Intelligence, Shenzhen, China, December 8-10, (2018), p. 140. 
26 M. Acton, P. Bertoldi, P. and J. Booth. ‘2021 Best Practice Guidelines for the EU Code of Conduct on Data 
Centre Energy Efficiency.’ JRC Technical Report, (2021). 
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which in turn requires significant amounts of energy to maintain.27 The costs of storing data 
at a large scale is not being effectively communicated to consumers and users, especially 
with digital services like social media that do not provide up-front costs to their users, 
implying that the data being used to host these services is free. A tax on the production and 
use of data in Europe could provide much needed revenue to fight climate change while 
educating European citizens on the realities of hosting data. 

● Future discussion regarding data centres’ environmental output should not factor in solely 
the electricity consumption or the carbon output but rather the net impacts of a cloud-based 
lifestyle over a largely in-person model. For example, future hybrid models of working and 
education which demand a significant amount of data-centre resources like virtualisation, 
communication and remote working resources will put a significant strain on energy 
consumption for data centres. This is estimated to be 2% of Ireland’s total carbon emissions 
for example. However, compared to the 4% of emissions associated with commuting and 
transport, the use of digital resources, underpinned by data centres is actually a 2% net 
positive. Data centres have enabled the introduction of new, disruptive digital technologies 
to the virtual workplace which although at face value are energy-intensive such as 
augmented reality, virtual reality, blockchain and internet of things, are actually a net 
benefit when considering the transport emissions and waste pollution saved in the process. 
Therefore, future discussions regarding data centres should consider their overall impacts 
on climate change as opposed to solely their carbon outputs or energy consumption. 

 

Conclusion 

In conclusion, this article has presented the current state of play for data centres in Europe with 
an emphasis on their implications towards climate change. The article argued that although 
data centres do require significant amounts of energy to operate in addition to emitting large 
amounts of CO2 emissions, they operate to enrich the lives of European citizens and 
organisations who by and large reap the rewards of the technological advantages associated. 
Data centres did not create the present demand for large amounts of data to be stored, they were 
designed to address a problem that was already being experienced by organisations who had 
previously been expected to host data on-site. Although the solution of sustainable data centres 
in Europe does entail a redesign of national power grids to use renewable resources, the reality 
is that European citizen’s and organisation’s relationship with data must also change. 
Untethered storage capabilities from cloud infrastructure in addition to services with no up-
front costs for users to store or leverage data has created an inaccurate perspective on the data 
ecosystem which may need to be addressed through the introduction of a tax to promote 
sustainable data behaviours. Finally, future discussions should encapsulate a holistic view of 
data centre use from the perspective of the services provided and the opportunity cost. Although 
data centres are a significant challenge to overcome on Europe’s climate change agenda, for 
the time being at least, it remains the most efficient method of sustaining the lifestyles expected 
by European citizens. 

 
27 Jones, ‘How to Stop Data Centres from Gobbling up the World's Electricity,’ pp. 165-166. 
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Introduction 

Climate change, climate crisis, or climate breakdown could potentially lead to the 
collapse of our civilisations and the extinction of “much of the natural world”.1 In 1979, 
the First World Climate Conference issued a declaration calling on the world's nations 
“to foresee and prevent potential man-made changes in climate that might be adverse 
to the well-being of humanity”.2 Since then, similar alarms have been made from the 
1992 Rio Summit3 to the 2015 Paris Agreement,4 and yet, greenhouse gas (GHG) 
emissions have been steadily increasing, despite an impressive, albeit temporary, halt 
due to the COVID-19 pandemic.5 Concurrently with the adoption of binding, hybrid 
and soft law legal instruments,6 talk on climate change mitigation and adaptation has 
increased exponentially in recent years; nonetheless, among the blossoming of climate 
initiatives, global policy experts have underlined the under-representation of the female 
gender in the battle against climate change.7 More specifically, two major issues have 
been raised: (a) that women are disproportionately affected by climate change and (b) 
the low numbers of female actors in climate policymaking and governance.  

 

 

 

 
1
 Sir David Attenborough (2018, December 3) during COP24 in Katowice, Poland. 

2
 World Meteorological Organisation, World Climate Conference-1 (12-23 February 1979; Geneva, 

Switzerland), https://library.wmo.int/doc_num.php?explnum_id=3778, 12. 
3
 Rio Declaration on Environment and Development, Jun. 13, 1992. 31 ILM 874 (1992) 

4
 Conference of the Parties, Adoption of the Paris Agreement, Dec. 12, 2015. U.N. Doc. 

FCCC/CP/2015/L.9/Rev/1 (Dec. 12, 2015). 
5 

The emissions reduction attributed to the impact of the pandemic is not the result of any economic 

structural changes, nor a shift towards decarbonization and therefore will not be sustained in the long 

run. See Climate Action Tracker, Warming Projections Global Update, 2020, 

https://climateactiontracker.org/documents/790/CAT_2020-09-

23_Briefing_GlobalUpdate_Sept2020.pdf, 13. 
6
 Namely, the UNFCCC contains an ambiguous commitment to return to 1990 emissions levels by the 

year 2000, whereas the Paris Agreement provides that nations submit non-binding Nationally 

Determined Contributions to state their national climate ambition. See Urs Luterbacher and Detlef Sprinz 

(eds.), International Relations And Climate Change (PIK Report 21, 1996) https://www.pik-

potsdam.de/en/output/publications/pikreports/.files/pr21.pdf, 22 and Daniel Bodansky, “The Legal 

Character Of The Paris Agreement” RECIEL, 25 (2016): 142-150, https://doi.org/10.1111/reel.12154 
7
 The article focuses on gender under a sociological context, rather than biological sex.  
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Gendered climate vulnerability  

As logically assumed and also evident by a steadily rising number of studies, those most 
disadvantaged tend to face the hardest challenges related to climate change impacts. 
Excluding Europe and North America, the Asian and African countries facing the 
highest level of ecological threat are home to about 1.26 billion people; these nations 
combine low socio-economic resilience with medium to extremely high catastrophic 
ecological threats.8 Meanwhile, there is a growing body of evidence that women are 
more prone to suffer the adverse effects of climate change, a fact that is deeply rooted 
in the distinct socially constructed roles of men and women. In societies in which the 
socio-economic status of women is low, natural disasters will kill directly and indirectly 
via related post-disaster events, more women than men or will kill women at a younger 
age than men.9 

As studies indicate that women are responsible for 65% of household food production 
in Asia, 75% in Sub-Saharan Africa and 45% in Latin America, they also contribute 
approximately 43% of the agricultural labour force in the South, ranging from 50% in 
Africa and Asia to 20% in Latin America.10 Since climate change-induced droughts, 
landslides, flooding, and heat waves can lead to scarce food resources, all necessary 
workload, fieldwork, crop and water collecting for the women of the household, who 
bear a considerable amount, if not the bulk, of everyday work, is increased. Other 
causes of concern are evidence of higher mortality rates for female infants and girls 
associated with discrimination in food distribution within households and in emergency 
relief and assistance efforts in times of climate-induced food shortage and famine.11 

Furthermore, women continue to face social, economic and political barriers that limit 
their coping capacity12 and increase their marginalization. Isolation, low or non-existent 
education, limited mobility in rural areas, wage gaps, minimum participation in 
national, regional and local civil and political life opportunities and oppression in 
patriarchal families and communities limit women’s access to disaster information, 
prevention, mitigation and management; thus, they are often exposed and/or largely 
unprepared to face local environmental destruction. A practical example is the dress 
codes imposed on women, as certain clothing can restrict their mobility in times of 
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disaster;13 as can their maternal responsibility for small children who cannot swim or 
run14 or when they are pregnant, thus less able to carry weights or run, in case of an 
emergency evacuation.  

Another phenomenon is the emergence of ‘climate refugees’ who flee their homes in 
search of food and shelter, a huge portion of which are women and young girls. This 
climate-induced displacement exposes females to increased uncertainty, helplessness 
and insecurity. On the other hand, migration increases the workload in household 
activities, agriculture and natural resource management for those who stay behind, and 
when women are made to stay behind, they are often left unprotected, orphaned or 
unaccompanied, thus exposed to multiple vulnerabilities like sexual exploitation, rape 
and human trafficking. For example, according to emerging data in Nepal, trafficking 
may have increased by 20-30% during disasters. 15  

 

Under-representation in climate decision-making  

Women are generally underrepresented not only in the political sphere but also in 
decision-making within the private sector, at the local level and in civil society, where 
men usually dominate positions of power. 16 At the same time, politics is often viewed 
as an exclusively main domain, in which women’s contribution, if any, is limited. 
Focusing on supranational climate change governance, recalling the Beijing 
Declaration of the 1995 Fourth World Conference on Women, which aimed to enhance 
the advancement and empowerment of women all over the world, the United Nations 
Framework Convention on Climate Change (UNFCCC) adopted a decision in 2001 to 
promote the participation of women in bodies established under the Convention or the 
Kyoto Protocol, while requesting the maintenance of information about the gender 
composition of said bodies. 17 At COP 25, Parties agreed on a 5-year enhanced Lima 
Work Programme on gender and its gender action plan (Decision 3/CP.25), which set 
out objectives and activities under five priority areas: (a) capacity-building, knowledge 
management and communication, (b) gender balance, participation and women’s 
leadership, (c) coherence, (d) gender-responsive implementation and means of 
implementation and (e) monitoring and reporting. In 2015, the landmark Paris 
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Agreement called on parties to “respect, promote and consider…gender equality [and] 
empowerment of women”, to follow gender-responsive approaches and to develop 
capacity-building under a gender-responsive process (art. 7.5 and 11.2 respectively).  

Nonetheless, significant progress was made, and in 2019, women were still 
underrepresented in the UNFCCC.18 As per the most recent 2020 gender composition 
report a slight, yet unimpressive increase in female representation is recorded, as it 
varied between only 10% on the Clean Development Mechanism Executive Board and 
56% on the Adaptation Committee, while it increased in two constituted bodies, 
decreased in eight and remained unchanged in five compared to 2019 data. Still, female 
representation was above 40% in only 6 out of 16 UNFCCC bodies. 19 Just recently, at 
COP26 in Glasgow, Parties adopted a decision on ‘gender and climate change’20 which 
once again reiterated the need for gender-equitable representation and encouraged all 
Parties to integrate gender considerations into their respective climate policies while 
calling women as ‘agents of change’, as also stated in the Lima Gender Action plan.   

And so, it is evident that no concrete policymaking in the field, apart from action 
planning and agenda-setting, has been recorded yet, and the particular political 
commitment for equitable gender representation has yet to be translated into tangible 
action.  

 

Conclusion 

Events related to climate change have substantial health impacts for women and men, 
though the gendered health effects of such events depend largely on social, economic, 
political, and cultural contexts, not biology. 21 In other words, in order to reduce the 
risk of harm during life or livelihood-threatening situations, it is important to identify 
and emphasise the social burdens and linkages between climate-related disasters and 
women’s marginalization, as it is now beyond scientific doubt that increased social 
vulnerability equals or/and contributes to climate vulnerability, albeit in varying 
degrees. In any case, the need for further integration of the needs and perspectives of 
women - as equally as those of men - in policymaking processes is significant. As a 
step to the right direction for sector-specific practices, certain gender mainstreaming 
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policies or discussions of best practices in agriculture, forestry, fisheries, energy, water, 
health, and disaster management have been published. 22 

By trying to address the strong correlation between climate change effects and gender 
inequality, female decision and policymaking should be substantially increased; it 
should also be noted that, in some cases, the act of deliberately undermining or even 
the non-promotion of gender equity in participation could be considered as a blow to 
democracy and the most fundamental human rights as well.  

As noted by academics and research, women tend to be more patient, future-oriented 
and less cost-sensitive than men who exhibit more time-inconsistent decision patterns, 
thus being particularly prone to become change agents on climate agendas by taking 
so-called ‘intertemporal’ decisions that promote intergenerational equity.23 
Furthermore, female representation in national parliaments has led to more stringent 
climate change policies across countries, while the recent intended increase of female 
representation in politics has been suggested to likely result in an increase in countries’ 
commitments to address climate change.24 Governments should thus be encouraged to 
incorporate gender perspectives into their national policies, action plans and other 
measures on sustainable development and climate change while ensuring the 
consultation and participation of women in climate change initiatives. 25 

In any event, it should be made clear that women don’t hold back their voices because 
of lack of ability or willingness but because they are not in the right positions to do so. 
Unfortunately, from Greta Thunberg, who inspired thousands of young women activists 
to organize climate protests, marches and campaigns, to older and - mainly male - 
politicians and world leaders participating in COP 26 calling the Conference a “group 
of progress”, 26 equal female representation in international policymaking still seems 
like a notion of the distant future.  
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On December 3, 2021, the Parliamentary Assembly of the Union for the Mediterranean 
convened in Brussels to discuss the fight against climate change in the Mediterranean Region. 
President of the European Parliament David Sassoli opened the summit by noting the 
importance of climate change mitigation on both sides of the Mediterranean Sea. In his opening 
remarks, he stated that it is “no longer justifiable for one or other of the Mediterranean 
countries, whether on the northern or southern shores, to be left alone in managing climate 
change. This is not only morally unacceptable but also dangerous and extremely costly in the 
long term”.1 The Joint Declaration published at the end of the conference called for a 
coordinated effort from both the EU Member States and partner countries in the MENA 
(Middle East and North African) Region in order to save the Mediterranean Sea.2 However, 
questions remain: why does the EU, both on a bilateral basis and through multilateral 
organisations such as the Union for the Mediterranean, cooperate with partner countries around 
the Mediterranean on climate change, how does this work in practice, and how can further 
cooperation be encouraged in the future? 
 
A Mediterranean Sea without a Mediterranean Climate? 
According to the United Nations Environment Programme, the Mediterranean basin is 
warming 20% faster than the global average, making it one of the global hotspots for climate 
change.3 In their report in 2020, the Intergovernmental Panel on Climate Change noted that 
they expect temperature increases of approximately 2 to 3°C by 2050 and 3 to 5°C by 2100.4 
This would have catastrophic consequences for the region as a whole. An increase of 2°C global 
warming will reduce precipitation in the Mediterranean Basin by approximately 10 to 15%, 
with many Mediterranean countries already experiencing pressure on water supplies. In 2016, 
180 million people were already experiencing water scarcity, with this issue disproportionately 
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(UfM)”. 3/12/2021. Parliamentary Assembly of the Union for the Mediterranean. 
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Environment Programme. https://planbleu.org/wp-content/uploads/2021/04/SoED_full-report.pdf.  



 26 

affecting the southern and eastern shores of the Mediterranean. With a rapidly growing 
population in the MENA Region, this level of demand is projected to double or possibly triple 
by 2050.5 

 
Graph 1: - Historic warming of the atmosphere, globally (in green) and in the Mediterranean 
Basin (in blue). Source: State of the Environment and Development in the Mediterranean 
Report, 2020.6 
 
Home to over 510 million people, the Mediterranean Basin is likely to experience 
environmental disasters ranging from an increased number of wildfires to the salinisation of 
river deltas and freshwater reserves, threatening food security for many. Rivers leading to the 
Mediterranean, such as the Nile, are endangered by the increasing temperature, and 
desertification in the Sahara is threatening agriculture and livelihoods. Rising sea levels are 
also a danger to the many coastal settlements on all sides of the Mediterranean. Stark 
inequalities can be observed between the north and the south. The northern Mediterranean 
comprises developed, industrialised EU Member States and candidate countries that emit 
significant amounts of greenhouse gases. Meanwhile, the southern Mediterranean countries 
tend to be comparably underdeveloped and do not contribute in any significant way to global 
emissions. Despite this, the southern shore tends to be more vulnerable to the effects of climate 
change, such as desertification.7 
 
With these pressing issues at hand, countries such as Spain, France and Italy have been able to 
rely upon legislation and policies from both national and European institutions for protection. 
However, it has been shown that the EU is a climate leader, as it is only one of a few global 
powers that address the climate crisis outside of its own borders.8 Therefore, how the EU 
interacts with its Southern Neighbourhood is crucial to understanding climate change 
cooperation in the region. 
 
How does the EU interact with its Southern Neighbourhood? 
Relations between the EU and the MENA Region are guided by a foreign relations instrument 
known as the European Neighbourhood Policy (ENP). The policy, initially launched alongside 
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the 2004 EU Enlargement, can be divided into two distinct sectors of interest. Firstly, the 
Eastern Partnership governs relations with the EU's neighbours in Eastern Europe and the South 
Caucasus, such as Ukraine, Moldova or Georgia. The second area of interest is the Maghreb 
and the Mashreq. This is often referred to as the Southern Neighbourhood, or ENP-South. 
Under ENP-South, ten countries in the MENA Region (Morocco, Algeria, Tunisia, Libya, 
Egypt, Israel, Palestine, Jordan and Lebanon, with Syrian participation currently suspended) 
engage with the EU on priority issues such as trade, migration and the promotion of human 
rights.9 A review of the ENP was undertaken in 2011 and once again in 2015 as a result of the 
Arab Spring protests, which significantly shifted the regional dynamics for all parties.10  
 
The most recent policy document on the Southern Neighbourhood, entitled  ‘A Renewed 
Partnership with the Southern Neighbourhood: A New Agenda for the Mediterranean’,  was 
published in February 2021 by the European Commission.11 Interestingly, this communication 
has envisioned a much broader agenda than the 2011 or 2015 reviews, which focused almost 
solely on stability, security and migration. Instead, the current plan has identified five priority 
areas, those being the promotion of good governance and the rule of law, ensuring economic 
prosperity, peace and security, migration and mobility and finally, ensuring a green transition 
with particular emphasis on climate resilience, energy and environmental affairs. 
 
Many of the ENP-related projects in the Southern Neighbourhood are conducted in close 
cooperation with the Union for the Mediterranean (UfM). Founded in Paris in 2008, the UfM 
has acted as a forum for discussing regional strategic issues between the two shores of the 
Mediterranean. It was launched as a continuation of the Euro-Mediterranean Partnership, also 
known as the Barcelona Process, founded in 1995. This form of institutional fragmentation and 
the existence of multiple mandates has traditionally been criticised as resulting in incoherent 
climate policy in the region.12 With overlapping mandates, fragmentation once posed a 
significant challenge to the UfM Secretariat's efforts to effectively govern climate change 
policy. However, it could  also be argued that in more recent years, the multilateral UfM format 
has been reinforced by the bilateral ENP format. This was partly due to increased financial 
commitments from the EU through the European Neighbourhood Instrument, which ran from 
2014 to 2020. The ENP was funded with €15.4 billion during this time period.13 This allowed 
for increased commitments towards longer-term projects conducted in cooperation with the 
UfM, such as the Depollution of the Mediterranean project or the Mediterranean Solar Plan.  
 
Why does the EU have an external climate change policy? 
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limited. The country only has observer status within the UfM. 
10 European Commission. “Review of the European Neighbourhood Policy”. 18/11/2015. European 
Commission.  
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13 Regulation (EU) No 232/2014. https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=legissum%3A28020103_1  
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David Sassoli aptly summarised a key reason why the EU cooperates with third countries on 
climate change mitigation measures before the UfM Speakers’ Summit earlier this month by 
stating that “If our neighbours are not doing well and are not safe, neither are we”.14 The 
Commission has recognised that the bloc is “vulnerable to climate change impacts beyond its 
borders” and that steps must be taken in neighbouring states to help mitigate the impacts of 
climate change on the Mediterranean Basin.15 In fact, the von der Leyen Commission has 
developed this concept further, with the European Green Deal stressing the importance of 
cooperating with the Southern Neighbourhood by arguing that “the ecological transition for 
Europe can only be fully effective if the EU's immediate neighbourhood also takes effective 
action”.16 Climate-induced migration has also been cited as a crucial reason for engaging with 
the third countries in the region. The vast majority of migration into the EU either comes 
directly from or transits through the Southern Neighbourhood. It is estimated that the number 
of asylum applications will increase by 28% by the end of the century, even under a moderate 
emissions scenario below current projections.17 Ultimately, it is clear that a pragmatic approach 
is being taken. By cooperating with neighbouring countries on climate policy, the overall 
effects of climate change on regions such as the Mediterranean can be minimised. 
 
The ENP and climate change in the Southern Neighbourhood 
While it is true that the MENA Region is particularly vulnerable to the effects of climate 
change, the southern Mediterranean countries also have excellent natural conditions for the 
development of electricity generated by solar and wind energy. Thus, cooperation with Europe 
on renewable energy production as well as climate change mitigation can be of benefit to both 
Europe and its southern neighbours. ClimaSouth was the first major trans-governmental 
climate-specific project undertaken in the Southern Neighbourhood. Running from 2013 to 
2018, the ENP-funded project aimed to build institutional capacities to mitigate and adapt to 
climate change in Southern Neighbourhood countries. The initiative also aspired to help 
policymakers develop negotiation capacity in international climate change meetings, 
mitigation and adaptation capacities, as well as access to climate change finance capacities.18 
This has continued to the present day through the TAIEX programme for technical assistance. 
 
The European Green Deal, published in 2019, acts as a roadmap for the EU towards reaching 
carbon neutrality by 2050. Another primary goal of the document is to strengthen EU 
leadership on climate-related issues. With this in mind, it has been argued that the EU should 
reinforce its climate agenda in the Southern Neighbourhood, both on a multilateral platform 
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through the UfM and on a bilateral basis with its two strongest partners in the region: Morocco 
and Tunisia.19  
 

 
Graph 2: Morocco (alongside Tunisia) is one of a handful of partner countries to be roughly 
in line with a 1.5C trajectory as per the Paris Agreement 2015. Source: Alami, Aida. “How 
Morocco went big on solar energy”, BBC Future. 2021.20 
 
Morocco is well-known for its expansive solar panel infrastructure, such as the Noor-
Ouarzazate complex, the world's largest concentrated solar power plant. Indeed, the country 
has enough renewable capacity to produce 37% of its energy from renewables, far outpacing 
its contemporaries in the region.21 The Commission has acknowledged the need for cooperation 
in order to meet its climate targets. It seems that Morocco and Tunisia are the best-placed 
partner countries to cooperate with the bloc on renewable energy. Likewise, neither country 
has the hydrocarbon reserves of their neighbours, and encouraging renewable energy schemes 
in Morocco and Tunisia, in particular, could yield significant economic benefits.22  
 
The increased budget of at least €19.32 billion that has been allocated by the Commission for 
the ENP in the 2021-2027 period means that there should be ample resources for revitalisation 
towards mutually beneficial cooperation with the Southern Neighbourhood.23 With COP27 due 
to be held in the MENA Region itself at Sharm El-Sheikh, Egypt, one can expect greater 
attention to be paid to the EU’s external climate change policy in the Southern Neighbourhood 
in 2022. 
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the EU's new long-term external action budget for 2021-2027”. 9/6/2021. European Commission. 
https://ec.europa.eu/neighbourhood-enlargement/news/eu-external-action-budget-european-commission-
welcomes-final-adoption-eus-new-long-term_ga.  
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Introduction 
 
With greenhouse gas (GHG) emissions continuing to rise and extreme weather events becoming 
regular occurrences, the current efforts to create a fossil fuel-free future do not seem to keep up 
with the urgency of the matter. To make matters worse, the geopolitics of oil and gas are taking 
center stage in the transition to an energy-neutral world. The most obvious example on the 
world stage is Europe’s Russian gas dependence: as Europe is faced by an unprecedented 
energy crisis, Russia is able to take full advantage of the continent’s rising demand for natural 
gas.1  

This transition to clean energy is bound to change the present geopolitical system, no doubt 
affecting globalization, the power of the world's states, and their relationships with each other. 
It may also deepen the rift between developed countries and developing ones. It is forecasted 
that reinventing the energy system as we know it will cause major upheavals in the geopolitical 
order. 

Clean energy is poised to become a new source of national power and influence, but will carry 
new risks and uncertainties of its own. It is to be expected that the long-term geopolitical 
changes will collide with short-term consequences as the new geopolitics of clean energy will 
inevitably cause friction with the “old” ones of oil and gas. Ignoring or counteracting these 
consequences of the road to net-zero risks undermining the energy transition itself. The road 
will be a long one, with lots of obstacles along the way. Currently there are 4 main socio-
economic areas that will feel the impact either first, or the hardest.    

A rocky transition  

In the discussion about the concrete nature of a clean energy future, certain crucial details are 
all too often omitted or ignored. The achievement of net-zero emissions will not bring an end 
to the use and necessity of fossil fuels. The International Energy Agency (IEA) published a 

 
1 Tsvetkova, Maria, and Golubkova, Katya. “Russia seeing record gas demand but still ready to boost EU 
supplies, Novak says.” Reuters (16 October 2021).  
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landmark report2, which projected that even if the world were to reach net zero by 2050, it 
would still be using nearly half as much natural gas as today and about one-quarter as much oil.  

Shifting of power of energy exporters 

Rethinking and remaking the entire energy system will permanently change the influence of 
the world’s net energy exporters. The traditional suppliers, such as Arab petrostates and Russia, 
will at first benefit from the uncertain and rocky transition due to volatility in fossil fuel prices. 
The OPEC-members, who control most of the world’s resources can unilaterally decide to 
either up or down global oil production at short notice.3  

In addition, the influence of some oil and gas exporters will be augmented as the global 
production is bound to be concentrated in fewer hands. It is expected that the demand for oil 
will decline significantly,4 but it will remain substantial in the short-term. High-cost producers 
such as Canada5 may be priced out of the market as the profits dwindle. Other net exporting 
countries aiming to take the lead in the battle against climate change such as Norway6, could 
possibly constrain domestic output in response to both public pressure and the hasting of the 
energy transition. As a result, the traditional oil producers such as the Gulf states, which possess 
cheap oil and are less pressured by domestic politics could see their market shares increase, 
upping their geopolitical clout. 

The same dynamic is bound to play out in the gas market. Using less natural gas will cause a 
rise in the market shares of those countries that can produce the cleanest gas at the cheapest 
cost. For Europe, this means increased dependence on Russian gas, facilitated by the Nord 
Stream 2 pipeline that connects Russia’s supply to an energy-hungry Germany.7 The calls8 
made by the IEA, the world’s energy watchdog, to Russia to increase its gas exports to avoid a 
full-blown energy crisis this winter stands as a stark reminder of Russia’s importance for the 
continent, at least in the short run. 

Changing international relations 

 
2 International Energy Agency. “World Energy Outlook 2021”. International Energy Agency (October 2021). 
https://iea.blob.core.windows.net/assets/888004cf-1a38-4716-9e0c-3b0e3fdbf609/WorldEnergyOutlook2021.pdf  
3 Griffin, James M., and David J. Teece. OPEC behaviour and world oil prices. Routledge, 2016. 
4 Oppenheimer, Michael. “As the World Burns”. Foreign Affairs (November/December 2021). 
https://www.foreignaffairs.com/articles/world/2020-10-13/world-burns  
5 Hughes, J. David. Can Canada expand oil and gas production, build pipelines and keep its climate change 
commitments?. Canadian Center for Policy Alternatives, 2016. 
6 Lipková, Ľudmila, and Katarina Hovorkova. "Economic situation in Norway after the outbreak of the global 
financial and oil crises in the context of EU integration trends." Економiчний часопис-XXI 169.1-2 (2018): 12-
14. 
7 Sziklai, Balázs R., László Á. Kóczy, and Dávid Csercsik. "The impact of Nord Stream 2 on the European gas 
market bargaining positions." Energy Policy 144 (2020): 111692. 
8 International Energy Agency. “Statement on recent developments in natural gas and electricity markets.” 
International Energy Agency (21 September 2021). 
https://www.iea.org/news/statement-on-recent-developments-in-natural-gas-and-electricity-markets  



32 
 

The energy transition will undoubtedly have an impact on the world stage and have 
repercussions for the political and diplomatic relations between states. One of the potentially 
most significant relations that will be affected is that between the United States and the EU. As 
the Biden administration and Democratic-led House have increased the USA’s efforts to battle 
climate change,9 a harmonized climate policy could act as a powerful bonding agent between 
the two regions. The US and the EU could wield their combined economic and diplomatic 
power to spur change around the world. As Nobel Prize–winning economist William Nordhaus 
advocated in 2020, they might form a “climate club” of countries committed to net-zero 
emissions that would impose tariffs on imports from outside the club.10 

As mentioned earlier, Russia's position as one of the world’s major energy providers will 
change drastically and therefore transform its relations with the rest of the world. As Russia 
highly depends on the export of oil and gas, the transition to clean energy will create significant 
risks to its geopolitical influence. Its position may however grow stronger before it weakens in 
the long run. Russia’s potentially loosening grip on Europe might increase the likelihood of 
Moscow turning to the Chinese market, fostering the geopolitical alignment of Moscow and 
Beijing vis-à-vis the EU-US alliance.11 

Protectionism 

A noticeable consequence of the transition to clean energy is the pressure it exerts against 
globalization. In what can be seen as either pressure on other regions of the world to follow suit 
in the battle against climate change, or veiled protectionism, the EU is planning on instituting 
border adjustment mechanisms related to greenhouse gas emissions by 2023.12 Under this 
policy, goods imported from countries that do not match the EU’s climate standards will be 
subject to tariff-like fees intended to equalize the price of goods based on their carbon content.13 
While the goal of this policy is clear, these tariffs could in the future pressure countries outside 
of the region that are considered too slow in their road to net-zero to take stronger and more 
expensive climate policies.  

Developing v. developed countries 

Developing countries could potentially take center stage in the transition to clean energy as 
most of them possess abundant, low-cost clean energy resources, which they can either use for 
the national energy supply or exportation. The road to net-zero, while rocky, poses serious risks 
for developing countries. At the UN Climate Change Conference (COP26) in Glasgow, it was 

 
9 South, David, Shreyas Vangala, and Kaylene Hung. "The Biden Administration's Approach to Addressing 
Climate Change." Climate and Energy 37.9 (2021): 8-18. 
10 Nordhaus, William D. "Climate Club Futures: On the Effectiveness of Future Climate Clubs." (2021). 
11 Zachmann, Georg. "The EU–Russia–China energy triangle." Russian Journal of Economics 5 (2019): 400. 
12 European Commission. “Carbon Border Adjustment Mechanism: Questions and Answers.” European 
Commission (14 July 2021). https://ec.europa.eu/commission/presscorner/detail/en/qanda_21_3661  
13 Ibid. 
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evident that the rift between rich and poor nations is deeper than ever.14 The industrialized states 
continue to resist calls made by developing countries to compensate for the historic “loss and 
damage” caused by climate change, fearing massive financial compensation claims.15 

Even though developing countries only contribute very little to the global carbon output, they 
bear the brunt of the negative consequences of climate change that they did not cause. Nearly 
half of total emissions from the beginning of the industrial age until now have come from the 
United States and Europe alone.16 In comparison, Africa as a whole is responsible for just 2%.17 
This situation could prove to be a growing source of geopolitical tension. While developing 
countries are focusing on delivering growth to their citizens, requiring cheap energy in the 
process, developed countries focus on cutting down emissions – a situation that will inevitably 
cause friction.  

Closing remark 

As urgent as the world needs to accelerate and intensify its efforts in the transition to clean 
energy as a means to curb climate change, governments must be aware of the geopolitical issues 
the transition will create and try to mitigate the risks. If states fail to recognize the importance 
of the geopolitical aspect, the world will be confronted by new economic, social and security 
threats that will fundamentally alter global politics. The greatest risk of all however, is that a 
successful energy transition might not happen at all. 

 

 
14 Weise, Zia. “Climate compensation demands grow louder at COP26.” Politico (9 November 2021). 
https://www.politico.eu/article/cop26-glasgow-climate-talks-compensation-demands-rich-poor-countries/  
15 Ibid. 
16 Tiseo, Ian. “Annual global emissions of carbon dioxide 1940-2020.” Statista (22 November 2021). 
https://www.statista.com/statistics/276629/global-co2-emissions/  
17 Ibid. 
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Access to a healthy environment was formally recognized as a fundamental human right by the 

UN Human Rights Council with Resolution 48/13 during its 48
th
 regular

 
session. The resolution 

acknowledges the “damage inflicted by climate change and environmental destruction on millions 

of people across the world” as well as underlines that the “most vulnerable segments of the 

population are more acutely impacted”
1
. Gender inequality and climate injustice are inextricably 

linked. Studies have found that in spite of the 80% of people displaced by climate change are 

women, they are still underrepresented during climate negotiations,
2
 a fact that was also depicted 

during COP26. This article aims to shed light on the contradiction between women’s vulnerability 

to climate crisis effects and female underrepresentation in climate negotiations.  

 

A Literature Review 

A growing body of academic literature connects gender to climate change and identifies the various 

ways in which females differ from males in terms of understanding and proving climate solutions
3
. 

A conceptual framework for the interrelation between climate change and gender equality is 

provided by ecofeminism, which is based on the assumption that women and the environment 

represent identical dimensions of exploitation that are adversely affected by the current capitalist 

regime and patriarchal structures of domination
4
. The wide-ranging impact of environmental 

deterioration on women’s status relates not only to worsening health and well-being but also 

forbids their economic pursuits and political achievements
5
. 

 
1 Human Rights Council. 2021. "A/HRC/RES/48/13: The Human Right To A Clean, Healthy And Sustainable 
Environment." https://undocs.org/a/hrc/48/l.23/rev.1  
2 Women’s Environmental Network. “Gender and the Climate Change Agenda. The impacts of climate change 
on women and public policy.” 2010. 
https://www.academia.edu/1543791/Gender_and_the_Climate_Change_Agenda_The_Impacts_of_Climate_Cha
nge_on_Women_and_Public_Policy  
3 Bell, Shannon Elizabeth, and Yvonne A. Braun., Coal, identity, and the gendering of environmental justice 
activism in central Appalachia. Gender & Society 24.6.2010. 794-813.; McCright, Aaron M., The effects of 
gender on climate change knowledge and concern in the American public. Population and Environment 32.1.2010: 
66-87. 
4Figueiredo, Patricia, and Patricia E. Perkins. 2013. "Women And Water Management In Times Of Climate 
Change: Participatory And Inclusive Processes". Journal Of Cleaner Production 60: 188-194. 
doi:10.1016/j.jclepro.2012.02.025. Shiva, Vandana, and Maria Mies. Ecofeminism. Zed Books Ltd., 2014; Mies, 
Maria, and Vandana Shiva. Ecofeminism. Zed Books, 1993. 
5 McKinney, Laura A., and Gregory M. Fulkerson. "Gender equality and climate justice: a cross-national 
analysis." Social Justice Research 28.3. 2015.: 293-317. 
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Gender inequality becomes the critical issue on climate change adaptation since it is widely 

acknowledged that women may be more vulnerable to climate change impact than men
6
. Existing 

literature in feminist political ecology and disaster offers insight into the causal drivers of gender 

inequalities in climate change susceptibility
7
. More precisely, climate shocks and disasters 

deteriorate gender inequality, since long-term temperature deviations and increasing incidence of 

climatological and hydro-meteorological disasters are interlinked with declines in women’s 

economic and social rights
8
.  For instance, as a consequence of a natural disaster, the expectation 

for females to attend to their families' demands increases and thus are deprived of time and vital 

opportunities for labor market reintegration, limiting their income generation9. 

However, vulnerability is not the only dimension of the connection between gender inequalities 

and climate change. More specifically, ecofeminist research elaborates on the potential for female 

representation in governing bodies to advance environmental crisis management
10

. This emphasis 

hoists females’ status from ‘‘climate victims’’ to forceful agents of change
11

. Political status is 

extremely important as ecofeminist perspectives assert that, when present, females be inclined to 

use their political status to assist sustainability goals
12

. Thus, it becomes important to observe and 

record the social processes that cause greater levels of female political representation across 

nations
13

. 

 

The UN and Civil Society perspective 

This section will shed light on particular instances of the connection between the climate crisis and 

gender inequality as they are widely addressed by the UN and civil society organizations. The most 

vulnerable sectors of society, mainly women and girls, often face the greatest health impacts from 

environmental degradation and natural disasters -prolonged droughts, reduced food production, 

and severe weather events, especially for those who are most fragile during pregnancy and 

motherhood
14

.  This can be illustrated by the fact that, women but also children are more 

vulnerable to the effects of coal-fired power plants, since one in six women of childbearing age 

now has harmful levels of mercury in her blood, and it is estimated that between 300,000 and 
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305.; Rocheleau, Dianne, Barbara Thomas-Slayter, and Esther Wangari. "A feminist political ecology 
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10 Buckingham, Susan. "Call in the women." Nature 468.7323. 2010.: 502-502. 
11 Lieberman, Daniel, et al. "Accounting for climate change: introduction." Accounting for Climate Change. 
Springer, Dordrecht, 2007. 1-4. 
12 Buckingham, Susan. "Call in the women." Nature 468.7323. 2010.: 502-502. 
13 Aipira, Cecilia, Allanah Kidd, and Kate Morioka. "Climate change adaptation in pacific countries: Fostering 
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600,000 children are at “serious risk of neurological impairment due to mercury exposure”
15

. 

Simultaneously, socio-cultural and economic barriers, such as access to land, credit, public services 

and technology, poverty and dependence on natural resources for females’ livelihood are related 

to their susceptibility to the adverse effects of climate risks
16

.  

Women are mostly affected by the climate crisis but also, they provide efficient solutions. More 

precisely, the UN has recognized that engaging women at all levels of decision making, and 

implementation usually leads to the success of sustainable water resource stewardship, since, for 

instance, it is proven that their exclusion in the planning of water supply and sanitation practices 

is a major factor in their high rate of failure
17

. Furthermore, the fuel collection in the Global South 

is also primarily lead by women, especially for lighting and cooking, since 90% of them are feeding 

and running their households
18

. Research has also revealed that females adopt pioneering and 

preventative measures at a faster rate than males. Women’s presence in dialogues and natural 

resource management leads to stricter and more sustainable extraction rules, more transparency 

and accountability, and better conflict resolution
19

. Another important fact is about the 

involvement of indigenous women, who can efficiently contribute to building resilience, cutting 

greenhouse gas emissions, and scaling up environmental preservation on an international level.  

More specifically, the facts that over the 80% of remaining biodiversity is within the indigenous 

lands, they have matriarchal household’s structures, their close relationship with the land, their 

traditional ecological knowledge, as well as their spiritual and philosophical approach to healing 

the Earth and its environment make them key actors for building resilience, cutting greenhouse 

gas emissions, and scaling environmental preservation on a global level.
20 

However, it is widely reported that the recognition of what women offer to the fight against the 

climate crisis and to solutions development remains limited. More precisely, the 2021 Gender 

Composition report published by UN Climate Change highlights the absence of consistent 

progress in terms of gender parity on “constituted bodies” and “government delegations” under 

the Convention
21

, the Kyoto Protocol and the Paris Agreement
22

. Women are also 

underrepresented as skilled workers, professionals and decision-makers in sectors of science which 

are highly associated with climate crisis such as energy, engineering, transportation, information 

 
15 Healthy Environments for Children Alliance. HECANET April, 2005. online 
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https://doi.org/10.1186/s13750-016-0057-8  
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technology (IT), and computing
23

. The Women in Finance Action Group report (2021) addressed 

four other  key barriers regarding gender-based inclusion in climate funding: (1) Women are 

financially excluded, since they have less access to funding services, fewer assets and, in some 

regions, fewer ownership rights; (2) There is no incorporations of gender issues or any connection 

between gender and climate financing in the majority of national, regional and multilateral 

government climate policy frameworks; (3) Data and reporting on gender dimensions of climate 

funding is not sufficient; (4) Women are often poorly represented in key leadership and decision-

making roles, across all relevant sectors
24

. The last is also supported by plenty of research such as 

a study from the Centre for Women, Peace and Security which stressed that in environmental 

peacebuilding – including climate peacemaking – women’s participation has generally been 

“tokenistic”
25

. Moreover, it was highlighted at a Statement by Under-Secretary-General of the UN 

and Executive Director of UN Women, Phumzile Mlambo-Ngcuka in the context of World 

Environment Day, that despite that women create and lead solutions, they are too often missed 

from formal climate leadership, innovation and jobs, a fact that has been also amplified by Covid-

19-pandemic
26

.  

 

The COP26 Paradox 

COP26 raised awareness regarding female underrepresentation but at the same time can be 

accounted as an illustration of the problem. During COP26, several financial pledges have been 

made by different countries in the context of Gender Day
27

. During this event, countries and non-

state actors have adopted new commitments and initiatives aiming in strengthening females’ 

resilience in the face of climate-related impacts, while empowering them within climate action
28

. 

The absence of women’s senior leadership in climate negotiations has been raised as an issue of 

concern by activists and a joint statement was published by the Scottish Government and UN 

Women at COP26 calling for the role of women and girls to be advanced in addressing climate 

change
29

. However, the conference itself did not include many women at the decision-making level. 

The gender imbalance is not surprising, given the low representation of women in political 
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positions in governments of states —globally, only 21% of government ministers were women
30

. 

In this vein, “SHEChangesClimate”
31

 claims that men took up 10 of the 12 UK leadership team 

positions. Additionally, examining the wider composition of the U.K. COP26 delegation, there is 

a higher representation of women (45%), but their roles tend to relate to event organizing, or they 

serve as advisors rather than the core team members
32

.  

Concluding remarks 

In conclusion, successful action on climate change depends on the engagement of women as 

stakeholders and planners at the local, national, regional, and international levels of climate 

negotiations. Gender equality signifies that women must equitably occupy leadership positions and 

not just be represented during climate crisis mitigation procedures. This can be achieved through 

(1) females’ education for inclusive adaptation; (2) equal climate funding opportunities; and (3) 

mandating the roles and responsibilities of women in decision making within national development 

and climate change frameworks. Mainstreaming gender equality for climate resilience means 

sectoral policies should integrate climate change, human rights, and gender equality objectives, in 

close collaboration between state and non-state stakeholders. Finally, more work must be done to 

tap into the perspectives of women and indigenous leaders in national and international 

policymaking and diplomacy. 
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Introduction 

In October 2021, ten EU member states led by France and Poland signed a joint opinion article 
stating that nuclear power is a vital technology for the decarbonization of the European 
economy. According to the group, nuclear power is a reliable asset for a low-carbon future and 
a solution to the ongoing energy crisis. The member states advocate to include nuclear power 
in the European Union taxonomy for sustainable activities by the end of 2021.1 

This EU-wide classification system for sustainable activities or taxonomy was created by the 
European Commission and came into force in July 2020. Its purpose is to provide investors and 
policymakers with a common definition of what is environmentally sustainable and what is not. 
The taxonomy will form the basis for an EU green bond standard that will be used to issue 250 
billion euros in sustainable debt under the EU recovery fund. It establishes six environmental 
objectives, such as climate change mitigation or the transition to a circular economy, for which 
the Commission has to define screening criteria per technology through so called delegated 
acts.2 

The inclusion of nuclear power has been controversial resulting in fierce debates between 
member states at the EU level. In an attempt to depoliticize the matter, the European 
Commission charged its Joint Research Centre (JRC) to draft a scientific report on all aspects 
of nuclear energy. The JRC confirms that the technology meets the ‘do no significant harm’ 
criteria, which ensure that proposed investments by the member states do not jeopardize the 
EU’s Green Deal objectives. The report concludes by stating that nuclear power is a safe, low-
carbon energy source comparable to wind and hydropower and as such qualifies for a green 
investment label. The Commission is widely expected to propose the inclusion of the 
technology in the taxonomy. However, considerable opposition remains.3 

 
1
 Taylor, Kira. ”EU countries ramp up pressure to grant nuclear a ‘green’ investment label,” Euractiv, October 29, 

2021. Accessed November 15, 2021. https://www.euractiv.com/section/energy-environment/news/eu-countries-

ramp-up-pressure-to-grant-nuclear-a-green-investment-label/ 
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 European Commission. EU taxonomy for sustainable activities. Brussels, 2021. Accessed November 15, 2021. 

https://ec.europa.eu/info/business-economy-euro/banking-and-finance/sustainable-finance/eu-taxonomy-
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Is nuclear energy essential for the green transition? 

The European Union produces approximately 39% of its own energy whereas 61% is imported. 
In 2019, the energy mix was made up of five different energy sources. Petroleum products 
including oil accounted for 36%, natural gas for 22%, solid fossil fuels such as coal for 13%. 
Nuclear power accounted for 13% whereas renewable energy had a 15% stake. Fossil fuels thus 
encompass approximately 71% of the EU’s total energy production.4  And still, the European 
Union aims at cutting greenhouse gas emissions, of which fossil fuels are a major contributor, 
by at least 55% in 2030 and to become climate neutral by 2050. In order to achieve this, the 
European Commission adopted the fit for 55 legislative package on July 14, 2021 that revises 
several pieces of EU climate legislation.5  

The Treaty on the Functioning of the European Union (TFEU) explicitly mentions the right of 
member states to decide on their national energy mix which explains the huge discrepancies 
within the Union. Many member states do not have nuclear power plants whereas France uses 
them to generate up to 41% of its energy. Estonia generates over 60% of its electricity out of 
solid fossil fuels, Poland up to 43% whereas this energy source only has a 1.7% stake in Latvia 
and a 4.8% stake in Italy.6  

Variations such as these do not make it easier to agree on a common European taxonomy 
framework. Several member states, such as Estonia, Poland, Czechia and Bulgaria rely heavily 
on fossil fuels for their energy production which are major contributors to EU carbon emissions. 
It remains to be seen if these states will be able to meet all the emission reduction requirements 
without clear encouragement of low-carbon technologies such as nuclear power. These doubts 
fuel the discussion whether or not this technology has an important, if not essential, role to play 
in the decarbonization of Europe’s economy. 

Zero-emissions, reducing dependency and stability of supply 

On December 11, 2019, the Czech Republic, Hungary, Poland, Slovakia, Romania, Bulgaria 
and Slovenia, led by Britain and France, blocked a landmark compromise between the Finnish 
presidency of the Council and the European Parliament that would have made it very difficult 
to label nuclear power and natural gas as green.7 Two days later, on December 13, 2019, EU 
leaders agreed that nuclear energy “will be part of the bloc’s solution to making its economy 
carbon neutral by 2050”.8 
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A joint opinion article on the inclusion of nuclear energy in the EU taxonomy was signed by 
Bulgaria, Croatia, Czechia, Finland, France, Hungary, Poland, Romania, Slovakia and Slovenia 
in October 2021. At the October Council meeting, the Netherlands too offered support while 
Sweden spoke favorably about nuclear power as it believes that this cost-effective solution will 
cut dependency on fossil fuels. As a long-term leader of the pro-nuclear camp, France stated 
that nuclear power is the only option for carbon-free electricity available at a low cost. It is seen 
as the only realistic transitional energy source to meet the carbon emission reductions as 
outlined in the European Green Deal. 

The idea is definitely gaining traction as one-time opponents such as Finland have changed 
their opinion and started to advocate for nuclear energy which has recently been amplified by 
the energy crisis and rising electricity prices. More broadly, nuclear power also decreases 
dependence on energy imports from Russia as uranium is available from multiple sources and 
only a small amount is required to generate electricity. This argument resonates particularly 
with Eastern European member states such as Poland.9 

In line with this view, Poland will ask the European Commission to approve state aid for the 
construction of its first ever nuclear power plant, affirming the need to invest in the technology 
in order to meet the EU Green Deal requirements. As Poland generates most of its electricity 
from burning coal, this has the potential to significantly cut emissions as the energy source does 
not depend on the weather or gas from Russia.10 Bulgaria made the opposite move and 
abandoned the construction of its second nuclear power plant in the beginning of 2021. Critique 
emerged that it will now be very difficult for the country to meet its emission reduction 
requirements.11 

No long-term solution, expensive and dangerous 

The most significant problem involving nuclear power, according to the European Commission, 
is the environmental impact of nuclear waste.12 In July 2021, a joint letter signed by Germany, 
Austria, Denmark, Luxembourg and Spain was sent to the European Commission asking for 
nuclear power to be kept out of the EU taxonomy. These member states state that the technology 
is incompatible with the ’do no significant harm’ principles and find it hard to believe that 
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nuclear power is no more damaging to human health and the environment than other energy 
sources such as wind and solar as the JRC report states13.  

The minority group of member states, led by Austria and Luxembourg, are vocal opponents of 
the inclusion of nuclear energy in the EU taxonomy pointing at higher prices for the production 
of nuclear energy than for photovoltaic solar production. Furthermore, new nuclear power 
plants cannot be activated immediately which means they are useless as a short- and even 
middle term solution to the ongoing energy crisis14. As such, by locking in investments for 
decades to come, the inclusion of nuclear energy would constitute greenwashing as it conveys 
a false impression about certain technologies that are more environmentally sound.  

Austria even expressed its desire to go to court if the EU decides to include nuclear power in 
the taxonomy, arguing that there is no legal basis for it. Pointing at the well documented history 
of damage caused by nuclear energy and the challenge of safe disposal of spent radioactive fuel, 
it concludes that nuclear energy is too expensive and too dangerous.15 Surprisingly, Germany, 
where the anti-nuclear movement is deeply rooted, has recently been more neutral in its 
opinions because of its uncertain political situation. However, the new government, which 
includes the fiercely anti-nuclear Green Party, ultimately will not rethink the policy of 
decommissioning all remaining nuclear power plants by the end of next year. German 
environment minister Svenja Schulze made it clear at the COP26 climate summit that nuclear 
power is too risky, too expensive and too slow to decisively contribute to climate actions. 16 

A compromise? 

And still, possibilities for a compromise remain as European Commissioner McGuiness is 
reportedly looking into creating an ‘amber’ category for nuclear energy and natural gas, next to 
the green, enabling and transitional categories for sustainable investment. Such a category 
would not be labeled green but would still be deemed useful for the energy transition, thereby 
not discouraging private investment.17 

Renew Europe MEP Pascal Canfin criticizes this proposal as it would likely take at least one or 
two years to amend the taxonomy regulation in such a way. He believes that by providing proper 
safeguards, both nuclear power and gas can be included in the transition category of the 
taxonomy. Such safeguards can take the form of a specific disclosure requirement when it 
comes to natural gas and nuclear power. In that way, banks or private investors could tick a box 
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if they want to issue financial products with nuclear or gas assets included in them. Such a 
proposal would safeguard the credibility of the taxonomy while at the same time providing 
flexibility18. 

Conclusion 

The debate whether or not to include nuclear power in the EU taxonomy has been supercharged 
by rising electricity costs which caused member states to financially support households. In an 
attempt to depoliticize the dispute, the European Commission charged the JRC to draft a 
technical report which spoke favorably about the inclusion of nuclear power. 

Proponents of the inclusion argue that nuclear power decreases EU dependency on fossil fuel 
and actors such as Russia and provides the necessary stable backup of supplies for the transition 
to renewable energy sources. The cost-effective and zero-emissions technology is seen as 
indispensable in order to meet the EU emission reduction requirements. However, opponents 
state that the technology will never be completely safe, endangers the environment by 
generating nuclear waste and does not provide a short- or middle term solution to the ongoing 
energy crisis. Even though the JRC report indicates that nuclear energy is a safe, low-carbon 
energy source, especially within the EU regulatory framework, dogmatic views about the 
technology persist which complicates technical and rational decision-making on the matter. 

The pro-nuclear coalition seems to be growing. Countries such as Finland, where the Greens 
no longer exclude construction of new nuclear power plants, have recently changed their mind. 
The ongoing energy crisis and the realization that the green transition will be accompanied by 
higher energy prices certainly strengthens these views. Unsurprisingly, European 
Commissioner McGuinnes stated that it would take more time before deciding how to deal with 
nuclear energy and natural gas under the EU taxonomy framework19. 

Nevertheless, if the European Union is really serious about establishing a gold standard for 
investors when it comes to environmentally sustainable economic activity, choices about the 
taxonomy will have to be made fast based on pragmatism and facts, not on dogmatic visions or 
political motives.  
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Introduction 

In 2015, the Climate Conference of the Parties 21 (COP 21) resulted in the Paris Agreement, 
which was celebrated as an achievement in global governance, multilateralism and 
cooperation.1 After lengthy negotiations, 197 countries committed to reaching a compromise 
in one of the most ambitious international environmental frameworks. In this story of success 
for multilateralism, the European Union (EU) was praised as a climate leader who learned 
from the mistakes of the Copenhagen Summit to find a consensus. The success of the Paris 
Agreement has been highly attributed to European countries as government officials and 
academics have echoed its recognition of the French presidency's vibrant diplomatic action 
in the COP 21. 2 3  

In light of the above, this article seeks to disclose the diplomatic strategies implemented by 
France in COP 21. It addresses the topic by formulating the following research question: To 
what extent are the Copenhagen Summit lessons reflected in the climate diplomacy of France 
in the Paris Agreement? In order to answer this question, the article is built upon the use of 
three theoretical pillars. First, an approach to international relations rooted in the liberal 
school of thought will serve as a guide to understand the drives of cooperation in international 
politics.4 5 Second, the theory of informal division of labour in EU foreign policy and lastly, 
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Paris sur le climat. IFRI - Institut français des relations internationales. (2016, May).  
2 Biedenkopf, Katja, and Franziska Petri. "The European External Action Service and EU Climate Diplomacy: 
Coordinator and Supporter in Brussels and Beyond." European Foreign Affairs Review 26, no. 1 (2021). 
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the concept of multiple bilateralisms.6 7 The last two theories will serve as explanatory 
elements to understand the French diplomatic practice by taking into consideration France’s 
role as EU Member State and as COP 21 president. Based on the proposed theory, the 
hypothesis of this research is that French diplomacy success can be attributed to the use of 
multiple bilateralisms and specialization in environmental policy. In doing so, this article 
aims to unveil the complex mutual interactions between the EU Member States and the EU 
delegation in international climate agreements.8 

Theoretical framework 

The research takes the liberal school of thought as the first theoretical pillar. Through a 
positive light on international practice based on interdependence and regime cooperation, the 
Paris Agreement is analyzed as a collective effort to tackle climate change.9 However, the 
article considers the present limitations of the liberal school, such as the declining 
engagement of countries concerning the establishment of new international obligations, 
which reflects that countries do not seek strong legally binding commitments.10 As in the 
case of the Paris Agreement, the legal obligation takes place at the national level – hence, the 
national level remains the focus of action. Although the liberalism school might be facing 
difficulties, in COP, the EU Member States acting together in international negotiation shares 
a more optimistic light thereof.  

Acting in cooperation represents challenges for efficiency, thus the more players to be 
consulted, the more complex the negotiation becomes. However, the EU has come with 
alternatives to tackle these issues, even when these alternatives are not within the legal 
framework of the EU treaties.11 Therefore, the second theoretical pillar is the theory of 
informal division of Labour in EU foreign policy presented by Delreux & Keukeleire (2017). 
In their work, the authors explain that EU Member States specialized in a specific field of 
EU foreign policy. In doing so, a country can provide expertise to the European Commission 
and the other Member States. This mechanism allows EU diplomatic practice to be more 
efficient because it manages to operationalize the complex regulations stated in the EU 
treaties, which is particularly essential due to the urgent response that sometimes is required 
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in foreign policy. The EU Member States choose to specialize in a certain area because of 
their national interest in such foreign policy domain.12 Due to the expertise of France, 
Germany and the UK regarding environmental and climate policy in the EU, they have 
heavily structured EU positions by taking a leading role in international environmental 
negotiations. In climate policy, the EU gathers national climate negotiators from the countries 
specializing in climate, which results in a centric position at the climate negotiations such as 
COP.13 Hence, the theorization of Delreux & Keukeleire (2017) provides an intersectional 
understanding between the relation of EU politics and international environmental 
negotiating. This theorization will serve as an explanatory element to understand France’s 
role in the EU coalition and the making of international environmental policy in the Paris 
Agreement.  

Lastly, while the authors have exposed the instrumentality of unregulated mechanisms 
allowing EU Member States to lead certain domains such as the EU foreign policy on 
climate,14 others have focused on the diplomatic experience in multilateralism that comes 
from EU Member States due to its constant participation in the EU multilateral setting. With 
this in mind, the third analytical tool focuses on the phenomenon of multiple bilateralisms 
that stresses on the bilateral negotiations within multilateral frameworks. The use of the 
concept has been widely known in international politics as a common Chinese strategy to 
address multilateralism. 15 However, this practice is also highly used by the US and the EU 
in environmental negotiations because it facilitates consensus reaching and alliances.16 
Multiple bilateralism is a practice that EU Member States are highly experienced in due to 
the political configurations of the EU that makes Member States build alliances among them 
to negotiate within EU fora.17 This practice already takes place in the context of EU 
environmental negotiations, as it is the case of the European Green Deal. Therefore, the 
French Presidency at COP 21 is argued to make use of its experience in multiple bilateralisms 
as a tool to facilitate bilateral dialogue among states. 

Analysis 

The EU foreign policy relies on multiple levels to accomplish its goals, such as supranational 
strategies, e.g. common trade policy. However, the focus of the analysis pointed at the 
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individual political influence of EU Member States as a salient of EU foreign policy action.18 
In international environmental negotiations, the EU coalition acts together to pursue Europe's 
climate plan.19 However, even when a coalition is strengthening the position of a block in a 
negotiation, it can also become a practice that isolates the EU from the rest of the world. In 
the Copenhagen Summit, the EU and its Member States were left alone while trying to 
convert quantitative assessments into legal obligations.20 

Moreover, the Copenhagen Summit was a lesson for the EU meaning, no quantitative targets 
without the support of third countries. In the Paris Agreement, the EU realized that it is 
imperative to have allies in order to become a climate leader.21 The new strategies of the EU 
brought a coalition-building plan to find alliances that supported the exportation of EU 
climate targets into the Paris Agreement. Even when the idea of coalition-building with third 
countries would mean diluting the targets into less ambitious ones.22 23 Indeed, the outcome 
of the Paris Agreement reflects the consensual approach of the EU with a hybrid set of legally 
binding objectives focusing on national obligations which became the revolutionary outcome 
for international climate negotiations.24 

The process of coalition-building reflects the importance of bilateralism in a multilateral 
context, a practice that France implemented in the two roles that carried in the negotiations. 
First, France as president of the COP 21. Second, France as a delegation and member of the 
EU coalition. The following section makes a distinction between those two roles. 

President of the COP 21  

The role of the presidency comes along with the arrangement of protocols and configuration 
of the meetings. The focus of the French presidency was to build consensus and facilitate 
reciprocal trade-offs.25 The objective was clear: a strategy to include everyone in the 
negotiation table by applying a principle of equal access. Therefore, the French presidency 
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restricted the number of delegations that could access the key meetings.26 In doing so, larger 
countries had to borrow access from smaller states in order to be informed on the state of the 
negotiation. The outcome of this strategy by the French presidency was reflected in two 
dynamics. First, it increased the number of informal bilateral meetings among Global North-
South countries, which was an element lacking and a major tripping stone in the Copenhagen 
Summit. The second element goes hand in hand with the inclusion of the Global South. The 
French presidency held meetings, led by the most vulnerable states to climate change. At the 
same time, the results of those meetings were shared only two hours before voting. In this 
tactic, the objective was that countries had limited time to present major changes on the 
meeting outcomes.27 Therefore, the French presidency made the Paris negotiations a stage of 
secrecy, informal meetings, and a reconciliation arena to close the Global North and South 
division at the negotiation table of international climate conferences.28 Consequently, 
enhancing the bilateralism multiple helped the countries accommodate central interest by 
maximizing dialogue and facilitating the space to negotiate trade-offs.29 At the same time, 
the strategies broke the classic EU coalition circle that has been a characteristic of European 
states at international negotiations, which facilitated the capacity of EU Member States to 
use their influence as nations to find agreement with third countries. 

The French delegation 

In light of the above, the use of multiple bilateralisms reconnected countries with its bilateral 
allies. This strategy enhanced the role of EU Member States. France, and at that time the UK 
have both been vital vehicles for EU foreign policy to reach third countries. Especially in the 
UN context, where both the UK and France have been transmitters of the EU foreign policy. 
Then, in the case of international climate policy, the aforementioned EU Member States were 
also leading voices at the EU at the international level.30 In COP 21, France, as a significant 
player specializing in climate policy, used its expertise to guide the EU Member States in the 
negotiations while it provided its global political influence to reach other countries.31 In doing 
so, France made use of the advantage of the theory on informal division of labour which 
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allowed France to take the lead of the EU coalition, due to the specialization of France on 
climate policy.  

The final result of the French diplomacy at COP 21 has positively impacted the EU’s 
achievement to pass its goals in the area of transparency, finance, and loss-damage in 
exchange for an approach that focuses mostly on a qualitative assessment of national 
obligations.32 Thus, it was also possible to establish the quantitative goal of 1.5/2 °C as an 
assessment not on the countries’ policies but as an outcome of the actions taken by the 
states.33 

Conclusion 

The French presidency was a leader in the climate COP 21, while at the same time, its 
specialization in environmental policy enabled France to play a key role in the EU coalition. 
Therefore, this article confirms its hypothesis that the French presidency was a key 
explanatory factor in understanding the success of COP 21. Furthermore, it demonstrates the 
use of strategies such as secrecy in the exchange and equal access to negotiation table are 
mechanisms that gave space for the benefit of multiple bilateralisms which ultimately helped 
to close the divided Global North-South views on climate action.  

To conclude, with the end of COP 26, the climate leadership of Europe needs to reevaluate 
its global reach. The outcomes of the latest climate negotiation reflect a growing division on 
the topics of financing climate action and the transition to renewals. While the UK presidency 
at COP 26 sought to pursue an ambitious agenda, the outcomes did not reflect these 
ambitions. Finally, it served as a reminder of the impact Brexit for the EU climate policy. In 
an EU post-Brexit, the EU might face a need to expand its global reach by once again 
stressing the importance to find consensus in the Global South and individual Member States 
to reconnect with its bilateral allies. 
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The policy problem – why is it an issue? 
 
Forests are home to 80% of the world’s land-based species, a shelter to endangered indigenous 
communities around the globe, and a storage of large amounts of carbon1. Therefore, forests are 
one of the most precious ecosystems, and a key component in our fight against climate change. 
 
Because of this, deforestation is one of the most pressing issues of our time. Since 1990, the world 
has lost 178 million hectares of forest2. This means that annually we lose an area of forest around 
the size of Greece. An area like this accounts for about 20% of global CO2 emissions. Likewise, 
and as evidenced by the COVID pandemic, shrinking forests also threaten our health, since forests 
form a natural barrier to the spread of diseases. 
 
The responsibility of the EU in exacerbating this crisis is undeniable. The Union is responsible for 
around 10% of the global share of deforestation, as it is the world’s second-largest market for 
forest-risk commodities after China3.  
 
The existing regulations: 
 
As sustainable forest management is an essential part of the fight against climate change, the EU 
has kept it high on its political agenda by adopting certain strategies and soft law. Firstly, by the 
2003 EU FLEGT Action Plan, that aims at improving the coherence of global forest governance 
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coffee-import-ban-commodities-endangered-forests 

 



52 
 

through the 2005 FLEGT Regulation, which controls the entry of timber into the EU to prevent 
illegal logging and trade. The 2008 Timber Regulation, which lays down the obligations of 
operators who place timber and timber products on the EU market. These regulations are 
externalized through bilateral treaties with timber exporting countries under Voluntary Partnership 
Agreements. In addition to this, the United Nations' Reduction of Emissions from Deforestation 
and Degradation (REDD+) is a framework aimed at reducing emissions from deforestation, 
implementing sustainable forest management and conserving forest carbon stocks in developing 
countries.  
 
The newly approved flagship initiative of the European Green Deal, the EU Forest Strategy 2030, 
sets a vision and concrete actions to improve the quantity and quality of EU forests and strengthen 
their protection, restoration and resilience4. It fills a crucial void in sustainable forest management, 
but it is still not perfect in terms of efficiency.  
 
 
 
The criticism of present regulations: 
 
The condition of global forests is rapidly deteriorating. More-sustainable Forest management 
practices are necessary to protect biodiversity and address climate change. It is essential to act in 
numerous areas to ensure that countries respect current rulings and contribute to further 
engagement on sustaining forests.  
 
Firstly, the European Commission’s follows a “one size fits all” approach regarding forest 
management5. Instead, we need a negotiated EU-wide forest strategy that will take into account 
regional differences and include the expertise of each individual MS. This is necessary for both 
internal and external dimensions of forestry policy. If we want the EU to strengthen its 
assertiveness in the field of international forest protection, it must adapt its approach to every 
individual ecosystem it deals with. 

Secondly, there seems to be a dependence on voluntary commitment both within the EU and 
abroad6. Further clarification is needed on how the New EU Sustainable Forest Management 

 
4 European Environment Agency (EEA), “A new EU Forest Strategy”, accessed 25 November 2021, 
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targets will go beyond voluntary measures and actually impose obligations. The same question 
applies to the EU FLEGT Action Plan. The fact that none of these rulings are compulsory should 
concern the Institutions. The EU’s presence by means of its single market, needs to take into 
account those components in order to ensure credibility both at home and abroad.  

 
Lastly, the 2030 Forest Strategy does not assess the environmental impact of EU consumption of 
products and raw materials likely to contribute to forest degradation outside the EU. Most notably, 
EU meat consumption plays a huge role in global deforestation, given that in developing countries 
millions of hectares of forest are cut down in order to plant crops to feed cattle. To come up with 
a truly effective solution to deforestation, we need a holistic and more comprehensive approach 
that will take this into account.  

What do we propose? 

Based on these deficiencies, we make proposals that require an international and multilateral 
approach, which would increase the EU’s actorness in global forest management. 

Firstly, the different national approaches to forest management are hindering the EU's 
leadership/assertiveness and coherence in this field, which in turn affects the EU’s credibility. The 
Commission should propose a legally binding framework that would ensure that all products, 
regardless of their origin, are produced through a zero-deforestation commodity supply-chain. By 
imposing a single European set of rules applicable to all MS, it would be easier to identify the 
companies that do not follow this approach. Likewise, Commission’s efforts should focus 
particularly on the finance sector and must include clear targets, to make compliance easy to assess. 
This would also increase the level of public scrutiny and pressures on these companies. There is 
also a need for a more holistic understanding and approach to forest protection and Sustainable 
Forest Management (SFM), that consider EU meat consumption. On top of this, for transparency; 
we recommend introducing an obligation to report on the status of the Forest Strategy on a yearly 
basis. 
 
Secondly, the current understanding of SFM was defined in 1993 at the pan-European Ministerial 
Conference on the Protection of Forests in Europe. This reflects an outdated, and Eurocentric 
vision, and is also the criteria within which the EU Forest Strategy was made. To overcome this: 
the EU must incorporate supra-European best practices to the implementation phase through the 
involvement of local players, farmers, producers and inhabitants to understand their needs. To 
move away from a Eurocentric Forest Strategy we propose applying different approaches and 
methodologies to different regions through dialogue between sectors on a local level at home, and 
abroad the EU could adapt to specific circumstances and expectations. We also propose the 
establishment of Forest Forums with geographically important partners which can appoint special 
working groups involving stakeholders from both sides. As international cooperation is 
indispensable on this matter, the EU should deepen and strengthen its existing agreements and 
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collaboration with IO’s; It should enhance cooperation with the Food and Agricultural 
Organization to restore and protect deforestation. It must prioritize coherence with the European 
Green Deal and incorporate the Tropical Forestry Action plan into the external priorities of the 
EU. 
 
Lastly, to enhance cooperation with the EEAS on this complex topic we need to think outside the 
current framework of forest management.  We recommend expanding the CSDP military and 
civilian missions in the field of deforestation. The environmental missions would be responsible 
for the reconstruction of forests after environmental and industrial disasters. The missions can 
combat illegal logging, illegal deforestation, and could be an efficient task-force for fighting 
wildfires.   
 
We are aware that these proposals might face some challenges and limitations. Setting up a legally 
binding framework in the EU constitutes an ambitious proposal. Some Member States, especially 
Sweden and Finland, may try to hinder the complete implementation of the framework by 
requesting opt-outs or retarding its delivery. Furthermore, DG’s ENVI, CLIMA, GROW, and 
AGRI can still have conflicting interests and plans. Finally, the legally binding framework may 
be, at least initially, a source of competitive disadvantage for European companies.  
  
As for the decentring proposal, radical action would put in danger the efficiency and economic 
well-being of farmers and local communities. This could induce internal conflicts which could 
oppose the actions of the EU. Setting up CSDP operations will require more financial and human 
resources and agreement of the local communities.  
  
Concluding thoughts  

From the arguments we have outlined it seems obvious that urgent action is needed. Deforestation 
is a complex issue that has an impact on numerous fields of life. This phenomenon is constantly 
being worsened by climate change, the relevant EU policies and strategies do not provide a solid 
enough basis for sustainable forest management and are missing a genuinely global vision which 
includes external action. Therefore, we have put forward today 3 proposals: 

First, the Commission should propose a more comprehensive and legally binding framework 
on sustainable forest management. Secondly, in order to move away from a Eurocentric Forest 
Strategy, the EU must incorporate supra-European best practices through the involvement of 
local players, farmers, producers and inhabitants  And lastly, to enhance cooperation with the 
EEAS, we recommend expanding the CSDP military and civilian missions in the field of 
deforestation. 
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Introduction 
Communities engaged in nomadic practice have consistently experienced forced settlement as 
a consequence of intra-state politics but are increasingly facing the possibility of settlement as 
a survival tactic due to climate change.1 The consequences of environmental degradation in 
Mongolia have been described as an “existential threat” for their nomadic population.2 Even 
within Europe, the Sámi are currently experiencing migration disruption with grounds, which 
formerly froze, turning marsh-like.3 Therefore, critical scrutiny of the protection of nomadic 
communities’ cultural rights is necessary as they will be placed under increasing strain as 
climate change advances. Illustratively, through a case study of Irish Travellers, the position of 
nomadic minorities under the European Convention of Human Rights (‘ECHR’) shall be 
considered.  
 
Following Chapman v. The United Kingdom,4 the European Court of Human Rights (‘ECtHR’) 
jurisprudence imposes on contracting states an obligation to facilitate Travellers’ way of life. 
Located under Article 8 of the ECHR, this obligation was identified by O’Donovan as a 
prospective intervening device in patterns of Traveller assimilation.5 The author proposes to 
evaluate this hopeful conclusion through contemporary engagement with this obligation in 
Clare County Council v McDonagh [2020] (‘Council’),6 and The Mayor and Burgesses of the 
London Borough of Bromley v Persons Unknown [2020] (‘Bromley’),7 concerning injunctive 
reliefs sought against Travellers, in Ireland and England respectfully. Hence, this article will 
contextualise the policy and legislative dynamics perpetuating Traveller assimilation and 
assess the Convention’s strength in protecting Traveller cultural rights from impingement. 
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(February, 2016): 5. 
6 Clare County Council v McDonagh [2020] IECA 307. 
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Constructive Assimilation 
In 1960, the Irish Commission on Itinerancy stated that “[t]here can be no final solution of the 
problem created by itinerants until they are absorbed into the general community.”8 This stance 
concerned Travellers, a nomadic indigenous ethnic minority. Ireland’s position has since 
pivoted from regarding the eradication of Travellers as ‘desirable’ to now embracing 
Travellers’ cultural rights and minority status, at least formally. However, McVeigh stresses 
that the new objectives of state policy have not altered its consequences; assimilation and 
cultural genocide are its current outcomes.9 This view is supported by Crowley, who traces the 
shift from forcing Travellers to adopt a sedentary lifestyle towards rewarding Travellers for 
sedentary conformism.10 O’Donovan highlights a specific example of this dynamic, wherein 
Travellers are pushed into standard housing rather than Traveller-specific accommodation 
which facilitates nomadism, like halting sites.11 This resonates with Justice Pettiti’s comments 
in Buckley v. UK,12 considering the cumulative impact of eviction laws and housing legislation 
making it ‘impossible’ to pursue Travellers’ way of life. O’Donovan identifies this constructive 
assimilation as endemic across Europe.13 This is highly concerning, given that it could result 
in the structured elimination of Travellers in Ireland and England as a distinct people predicted 
by McVeigh.14 
 
 
Obligation to Facilitate 
Hence, an imperative is placed upon protections for their cultural rights, namely the obligation 
to facilitate Travellers’ way of life. The ECHR does not explicitly recognise a right to culture 
but now protects cultural rights under core civil rights.15 Demonstratively, Article 8, which 
guarantees inter alia the right to respect for family life and home, lies the “heart of a web of 
fundamental rights” as noted by Remiche.16 This encompasses a right to maintain a minority 
identity and lead one’s private and family life in accordance with that tradition, hailed as a 
“progressive, inclusive interpretation of the scope of application of [the article]” by Henrard.17 
In Chapman, locating this right under Article 8 relied on the “emerging international consensus 
… recognising the [specific needs of minorities]” to place this positive obligation on states to 
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facilitate Travellers’ way of life.18 Its framing in terms of identity and culture is positive by 
implicitly rejecting past denigration of Traveller discussed by Delaney.19 The obligation is 
nuanced and non-prescriptive, with Connors v. United Kingdom highlighting the fact-sensitive 
and contextual proportionality analysis in setting its scope.20 Yordanova and other v. Bulgaria 
stressed that authorities' approaches must be appropriately tailored towards Travellers given 
their minority status.21 Winterstein and Others v France emphasised that measures affecting 
Travellers’ ability to pursue nomadism “affected their ability to maintain their identity”.22 As 
suggested by O’Donovan, these judgements require that Travellers’ cultural identity and 
vulnerability be properly weighed against pressing social needs such as housing.23 This is 
appropriate, demonstrating the ECtHR’s engagement with the “interdependent ... nature of civil 
... and socio-economic rights” discussed by Thornton,24 without overly-stretching Article 8 to 
engage in distributive justice. This appears to create robust protection for Traveller culture, 
with a narrow margin of appreciation for states as the Court recognises its centrality to the 
enjoyment of Article 8 rights. 
 
Contemporary Application 
In national courts, the obligation has primarily become a condition on the exercise of eviction 
powers such as mandatory injunctions, which we shall now consider. It should be noted that in 
Ireland, Travellers receive limited protection under the Equal Status Acts with merely symbolic 
recognition as an ethnic minority,25 whereas in England, they are an ethnic minority under the 
Equality Act 2010 which entitles them to comparatively further protection. However, the 
legislative and policy frameworks in Bromley and Council are sufficiently similar to enable 
effective contrast, both concern applications for injunctions against Travellers by local 
authorities mandating they leave the areas concerned and restraining them from re-entry.  
 
In their engagement with the proportionality analysis entailed by the obligation, both courts 
focused on “adequate consideration of alternative accommodation options” by the local 
authority for Travellers, as predicted by O’Donovan.26 This issue appears near-determinative, 
given the ECtHR’s reasoned recognition that without alternative accommodation, the 
interference with rights becomes significantly more severe.27 Bromley displays the positives of 
this weighting, with the English court noting the necessity of suitable accommodation 
alternatives for effective protection of Travellers’ nomadic lifestyle under the Convention, 
refusing the injunction primarily as the authority failed to evidence consideration or availability 
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of alternative accommodation.28 Comparatively, Council demonstrates how local authorities 
may circumvent the obligation and neuter its efficacy by relying on alternative accommodation 
considerations. Therein, the local authority offered accommodation in a Traveller-specific 
facility, considered an example of “how Traveller accommodation can go wrong” according to 
Crosbie.29 Crosbie notes this facility forced Travellers into standard housing, which is 
consistent with constructive assimilation.30 However, the court was highly unsympathetic 
towards the family’s rejection of this facility, deeming this offer and that of standard housing 
to be sufficient. While the approaches of these courts were consistent, Council evidenced that 
it is the consideration by local authorities of alternative accommodation, rather than the 
adequacy thereof, which can satisfy the obligation in proportionality analysis. This illustrates 
a future direction for strategic minimisation of Convention obligations, where an offer of 
substandard Traveller-specific accommodation can satisfy its requirements while facilitating 
constructive assimilation, lest further guidance from the ECtHR intervene. 
 
 
Conclusion 
O’Donovan asserted that “the ECtHR can ... fashion an effective role for itself in the protection 
of [Traveller] housing rights” but regrettably, this has not fully manifested in practice.31 The 
reality remains the persistent constructive assimilation of Travellers into standard housing, with 
symbolic gains in policy objectives and deficient implementation, as observed by Norris.32 The 
obligation to facilitate Travellers' way of life under the Convention may inadvertently shelter 
this due to national courts weighting of alternative accommodation considerations in courts’ 
proportionality analysis. Hence, the current protection of these cultural rights may become self-
defeating should the Council approach become demonstrative of its application. The robust 
protection given to nomadic communities’ cultural rights under the Convention is evidently 
weaker in practice, which ought to raise concerns for its future deployment as pressures from 
climate change continue to accelerate. 
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Introduction  

On 15 October 2019, the French European Affairs Minister delivered a surprising “non” to 
starting accession talks with North Macedonia and Albania.1 The arguments behind the 
decision were moot,2 but the French remained adamant that—before enlargement—the EU 
needed reform. So adamant that a month later, in November 2019, a French non-paper 
proposing an overhaul of the EU accession process made its way around European capitals.3  

To resolve this stalemate, the European Commission unveiled a revised enlargement 
methodology in February 2020 in its Communication titled “Enhancing the accession process 
– A credible EU perspective for the Western Balkans”.4 The proposal aimed to make the 
accession process “more credible, predictable, dynamic and subject to stronger political 
steering”.5  

However, the revised methodology did what—in fact—it originally intended to do. It 
persuaded France and other Member States to formally open accession talks with North 
Macedonia and Albania. And so they did.6 As it stands, the revised enlargement methodology 
will be applied to North Macedonia and Albania after they start negotiating, as well as other 
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potential candidates.7 Serbia and Montenegro—having signaled their desire to opt in—now 
have the new approach applied within their existing Negotiating Frameworks.8 

So what is the enlargement methodology? Methodology essentially means a process or a 
procedure.9 It is the way an applicant country conducts negotiations for joining the EU. The 
essence of accession negotiations is the EU acquis, which is divided into 35 chapters, each 
representing an EU policy area, such as transport, energy, environment etc.10 As such, 
“negotiations” is a misnomer, as the EU and the candidate country negotiate only on 
arrangements and timeframes in which the country will adopt the EU acquis.11  The acquis 
itself remains largely non-negotiable. The process therefore consists of opening chapters, 
followed by implementing the acquis relevant to that policy area, and concluded by closing 
each chapter. The sole focus of this paper is thus on the “negotiations” over the chapters, which 
is only one phase in the Kafkaesque process of joining the EU.  

The rest of the article examines the revised methodology, presenting briefly the historical 
background, followed by its main features and shortcomings. The last section recommends 
revisions to the methodology and offers a way forward. 

The Copenhagen criteria and the French non-paper 

The procedure for the accession negotiations is regulated very superficially in the treaties, 
primarily in the form of Article 49 TEU.12 The article, however, is wholly silent on the content 
of negotiations, which leaves considerable discretionary powers to the Council and the 
Commission.13 Therefore, the more detailed preconditions to joining the EU have been 
enumerated during successive European Council meetings and Commission documents. The 
collectivity of conditions set out in several European Council meetings during the 1990s, 
starting with Copenhagen in 1993, have come to be known as the “Copenhagen criteria”.14 
They fall under either democratic conditionality (stable institutions, functioning market 
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economy), or, more pertinently, “acquis conditionality” (i.e. the implementation of the 
acquis).15  

In practice, however, the main condition for joining the EU has always been the 
implementation of the acquis, even before the Copenhagen European Council put it in writing. 
This was true for the UK in 1972,16 as much as it was for Croatia in 2011, and will be for future 
member states. However, the accession process is becoming progressively complex. 
Nowadays, candidates must implement some 160.000 pages of EU legislation.17 This is a 
daunting task that becomes harder as time passes and more legislation is adopted. The changes 
in the methodology itself have followed suit, with the number of chapters, for example, 
changing from 31 during the 2004 enlargement to the current 35.18 In comparison to this 
numeric evolution, the revised methodology from 2020 presents the most ambitious change 
yet. 

To understand the revised methodology, one has to first look at its inspiration—the French 
non-paper. According to the proposal, the negotiations would no longer be based on opening 
each of the 35 chapters individually, but these would be grouped into seven policy blocs.19 The 
closing of each of the seven stages would provide the candidate with an opportunity to 
participate in EU programs and be involved in sectoral policies, including the Banking Union 
and the Customs Union.20 This would be a radical departure from previous accession 
negotiations. The proposal also called for a principle of reversibility, meaning that in case of 
backsliding, the EU can decide to suspend the negotiations.21 Finally, the non-paper proposed 
greater “political governance” of the accession process—a euphemism for an enhanced role 
for Member States in the process.22 

The Commission’s new enlargement methodology 

The Commission’s proposal follows the outlines set by the French non-paper. Its four main 
objectives are: greater credibility, stronger political steer, more dynamism, and higher 
predictability, analyzed below in order to identify shortcomings. 

Credibility refers to the meritocratic basis of the process. The Commission establishes that 
when the candidate meets the “objective criteria and the established objective conditions”, the 
Member States should agree to move to the next stage of the process.23 This entails that 
Member States should abstain from misusing outstanding bilateral issues to block the 
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negotiations. However, as Ćemalović rightly notes, this provision matters little if the “objective 
criteria” are not interpreted the same way by all Member States.24 Indeed, the revised 
methodology’s immediate aim was to break the highly political French veto, which was 
divorced from any objective criteria. How a repeat of such abuses would be resolved is unclear. 

This is closely linked to the second aim of stronger political steer. The Commission will also 
invite Member States “to contribute more systematically to the accession process” through 
monitoring and reviewing the overall progress of the candidate more frequently.25 Petrovic and 
Tzifakis argue that such an increased politicization of the process would lead to postponement 
rather than enhancement from the candidate’s point of view.26 While the negotiations with 
North Macedonia and Albania were indeed given the green light, they have still not begun in 
earnest, almost two years later.27 This is so because of a Bulgarian veto reminiscent of the 
previous abuses of the veto power to appeal to domestic audiences ahead of elections. Greater 
participation of Member States in the enlargement process might even exacerbate this issue, 
rather than resolve it. 

Achieving more dynamism in the process is the Commission’s third and most ambitious goal. 
Borrowing from the French non-paper, the Commission proposed grouping the chapters into 
six thematic clusters.28 Negotiations on each cluster will be opened as a whole, which gives 
the candidate a chance to open up to nine chapters at once.29 Curiously, however, each chapter 
in a cluster will be closed individually. The clustering of chapters partly addresses the decision-
making issues from above. All decisions on the opening of clusters and closing each individual 
chapter are taken by unanimity.30 This means that there are 41 opportunities for a single state 
to veto the accession process of a candidate. This number—though down from 70 before—is 
still far from satisfactory.  

The final aim is to enhance predictability, which is achieved through the incentivization of 
progress, and negative consequences when there is a lack thereof.31 The incentives are similar 
to—yet notably vaguer than—the French proposal. If candidates demonstrate progress, this 
should lead to “accelerated integration and ‘phasing-in’ to individual EU policies, the EU 
market and EU programs”.32 What “phasing-in” looks like is still a mystery, as the Commission 
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provides no explanation.33 However, the importance of incentives can hardly be understated. 
As previously argued, the accession process is becoming increasingly harder. This is clear in 
the case of Serbia and Montenegro. In nine years since starting the talks, Montenegro has closed 
three chapters, two of which it opened and closed on the same day, while Serbia did the same 
in its seven years of talks.34 At the same time, Croatia managed to start accession negotiations, 
open and close all 35 chapters, and become a member state during the same period. Strong 
incentives are a natural response to this standstill. 

Regarding negative consequences, the Commission proposes halting or reversing the process 
in case of “serious and prolonged stagnation or even backsliding”.35 The proposed cure, 
however, might be worse than the disease. In the case of Croatia, the Commission or a third of 
Member States could propose suspending negotiations, which was adopted by the EU Council 
with Qualified Majority Voting (QMV).36 Now, proposals will be submitted by the 
Commission or a single Member State, and adopted in a simplified reverse-QMV procedure, 
in which a qualified majority needs to vote against the proposal, otherwise it is automatically 
adopted.37 This decision-making procedure greatly enhances the prospect of the process being 
ground to a halt by a single Member State and reverses any progress made in limiting veto 
opportunities by clustering the chapters. 

Finally, the issue with the revised methodology is also what is not being said. As is already 
clear from the title of the Commission’s communication, the revised methodology aims to 
enhance the accession process of the Western Balkans. This conspicuously leaves out Turkey. 
This is so presumably because its negotiations are de facto frozen.38 In 16 years of negotiating, 
it has opened just 16 chapters. The opening of 14 chapters has been tied to political conditions 
related to Cyprus.39 

Revising the revised methodology 

Based on the preceding analysis, this paper proposes three recommendations: reforming the 
decision-making procedure, clarifying incentives, and applying the revised methodology to 
Turkey. 

The proposal for limiting the veto power of Member States is simple yet radical. They would 
vote once to open each of the six clusters and once to close it. The chapters could still be 
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retained to provide a clear roadmap of what should be done in a given cluster. However, voting 
on closing each and every chapter, having instantaneously opened a cluster of them, seems like 
a relic of the previous methodology that complicates matters, instead of making them more 
intuitive. This would lower the number of votes requiring unanimity from 41 to 12. Far from 
being a guarantee that the process will not be abused, it limits the frequency of unanimous 
voting procedures which all too often coincide with national elections in the EU and elicit a 
politically expedient exercise of veto power. The requirement of a single Member State issuing 
a proposal to suspend negotiations should also be repealed and reverted back to the case of 
previous enlargements, lest this becomes a loophole through which Member States negate the 
progress made from limiting veto opportunities. 

Given that the most important incentive for candidate countries—phasing into EU policies—
has been left unclarified, this should be corrected. The Commission could simply adopt the 
French proposal which concisely enumerates all funds and policies which the candidate would 
benefit from after finishing negotiations on a cluster. As the Negotiating Frameworks for North 
Macedonia and Albania have not yet been confirmed, the Commission still has time to 
incorporate this recommendation into the document, and the European Council to confirm it. 

Finally, unlike van Heukelingen and Zweers who argue that the EU should formally and 
immediately suspend Turkey’s accession negotiations,40 this paper takes a different approach. 
The Commission should clearly state that the revised accession methodology will apply to 
Turkey, and the Member States should subsequently endorse this position. Despite Turkey’s 
obvious slide towards authoritarianism, an accession methodology with credible incentives 
could yet steer the country on the right course. Even more, it could provide a dangling carrot 
for Turkey to fulfil the political conditions currently preventing it from opening new chapters. 
This may not amount to much, but the alternative is the status quo, which lends no opportunity 
for Turkey to reform and embark on this transformative process. The Member States must ask 
themselves whether it is in their interest that a country in their backyard continues backsliding 
regarding democracy and the rule of law. 
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The debate surrounding the relationship between EU law and international law has been a 

marked topic in the literature. Central to this debate is the idea of ‘Autonomy’, which has placed 

the EU, as viewed by the European Court of Justice  (ECJ) as a “wholly autonomous legal 

order, not subject to the higher rules of international law”1. This essay will analyse the concepts 

of Exceptionalism, Monism and Dualism. It will showcase how the ECJ has enforced a dualist 

conception of international law in order to strengthen EU legal autonomy. This essay will then 

analyse the cases of Kadi and Opinion 2/13  arguing that these two seemingly contradictory 

cases may be reconciled because they highlight the ECJ protecting its own autonomy as 

sacrosanct. 

Since Van Gend en Loos, the EU has distinguished its legal order both from domestic legal 

orders and the International legal order in which the Treaties were initially ratified2. Autonomy 

is seen to derive from the Treaty, insofar as the efficacy of the treaty, with legal characteristics 

such as Direct Effect and Primacy all necessitate an autonomous legal order to properly 

operate.3 In this sense, Nic Shuibhne4 succinctly defines autonomy as the ECJ’s preference for 

‘Self-rule’. 

Nic Shuibhne5 classifies autonomy as ‘extra-treaty primary law’. By this, she conceives 

autonomy as an ‘amorphous’ principle that underlines the EU’s general approach to other legal 

principles. Borrowing from Cremona, Nic Shubihne6 classifies autonomy as a ‘structural 

principle’, conceiving autonomy as an unenumerated constitutional principle developed by the 

court to give EU institutions independence. Furthermore, Nic Shuibhne7 classifies autonomy 

as an ‘existential principle’ which contributes to the ‘very creation of the EU legal order and 

not just to its functioning’. 

 
1 Bart Van Vooren and Ramses A.  Wessel, Eu External Relations Law: Text, cases and Materials. 2014.  
Cambridge University Press.  Pg. 209, quoting Case T-85/09. 
2 Niamh Nic Shuibhne . What is the Autonomy of EU law, and Why does that matter? Nordic Journal of 
International Law (2019) 1-32. Pg.2. 
3  Marise Cremona.  External Relations and External Competence of the European Union. 2011. Pg.219. 
4  Nic Shuibhne (N 2), Pg.2 
5 Nic Shuibhne (N 2),  Pg.12. 
6 Nic Shuibhne (N 2), Pg. 19. 
7 Nic Shuibhne (N 2), Pg. 14. 
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Craig and De Burca8 note that originally the treaties were perceived as unique international 
treaties precisely because they entailed Primacy and Direct effect. Now the logic has been 

inverted; the EU must be an ‘autonomous’ legal order  in order to protect these characteristics. 

Secondly, Autonomy is not a ‘stand- alone principle’, rather it underpins other principles. 

Autonomy is seen as necessary for the EU’s contours because the treaties are vague regarding 

EU external relations.  The primary controversy surrounding cases such as Opinion 2/13  is 

that the unenumerated principle of Autonomy is being used to overrule written provisions in 

the treaties, namely Article 6(2) TEU9. In order to understand this development, it is salient to 

discuss the ideas of Exceptionalism, Monism and Dualism. 

    

Exceptionalism, Monism and Dualism 

The EU legal order is often accused of ‘Exceptionalism’, particularly in the area of  

‘Disconnection Clauses’. Disconnection Clauses allow an international agreement to be 

enforced within the EU by pre-existing EU law. Critics have excused Disconnection clauses of 

undermining International law.10 Article 216(2) TFEU states that all ratified international 

agreements are binding upon both the EU and member states as a matter of enforceable law. 

Following Kadi, it was held that international agreements  ratified  by the EU rank between the 

primary treaties and secondary union law.11 This placement has only heightened the tension 

between the so-called ‘Monist’ and ‘Dualist’ schools of international law12 Monists see 

international agreements as applicable to the domestic legal order, whereas dualists believe that 

international treaties must be codified into domestic law. The language of Article 216(2) TFEU 

reflects a monist conception of concluded international agreements stating they are binding on 

the Union and part of Union law13.  Similarly  Article 3(5) TEU states that the EU ‘shall 

contribute … to the strict observance and development of international law’. Article 21(1) and 
21(3) TEU also entail that the EU must ‘respect’ and ‘uphold’ principles of international law. 

However, this is often counterbalanced by Article 218(11) TFEU which allows the ECJ to rule 

on the compatibility of a treaty with Union law. The EU has been internally bound to 

international law since the International Fruit Company case. 

In several cases, the ECJ has expressly followed a more ‘monist’ understanding of international 

law and agreements, for example granting direct effect for citizens under provisions from an 

Association Agreement with a 3rd country. The most noticeable example of this is Kupferberg. 
The ECJ held that enforcement of agreements ‘may not be allowed to vary’ amongst member 

 
8 quoting B. De witte  ‘Direct Effect, Primacy and the Nature of the Legal Order’ in P. Craig and G. De burca  
The evolution of EU Law.  2 Eds. 2011. Oxford University press. Pg. 210. 
9 Article 6 (2) TEU states; “The Union shall accede to the European Convention for the Protection of Human 
Rights and Fundamental Freedoms. Such accession shall not affect the Union's competences as defined in the 
Treaties.” 
10 Craig and De Burca (N 8), Pg. 256. 
11 Van Vooren and Wessel (N 1), Pg.211. 
12 Van Vooren and Wessel (N 1),  Pg.218. 
13 Jan Wouters  and Jed Odermatt and Thomas Ramopoulous. ‘Worlds Apart? Comparing the Approaches of the 
European Court of Justice and the EU legislature to International Law’. 2014 Pg. 252 
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states.14 In order to be directly enforceable treaties must be ‘unconditional and sufficiently 

precise’15.  

Recent ECJ case law appears to place EU law as ‘dualist’, echoing Nic Shubihne’s view of 

autonomy as necessary for the ‘creation’ of the EU legal order.  One should note the difference 

between ‘direct applicability’, which recognises the legal validity of International law (i.e. in 

line with a dualist conception) and ‘direct effect’ á la Kupferberg.   

In Opinion 1/91, identical wording to pre-existing EU law used in the EEA treaty did not ensure 

‘homogeneity’ (Direct effect) as the EEA and the EU were seen as qualitatively distinct legal 

orders. The ECJ has been loath to find direct effect within multilateral agreements, such as the 

WTO, most famously in the Portugal case.  The ECJ highlighted that because the WTO is 

based on reciprocity, it would be illogical to find direct effect.  The Intertanko case, concerning 

a member state’s ability to petition under the UN convention on the law of the sea (UNCLOS) 

also found no direct effect because there was no ability for individual citizens to provoke the 

clauses.  

Under a strict reading of Article 216(2) TFEU or Article 21(3) TEU   these rulings are hard to 

justify as these agreements are incorporated into EU law16. ‘Reciprocity’ arguments fall short 

when the EU was expressly founded in international law and is obliged to uphold it, making 

reciprocity irrelevant to the EU’s internal principles. It is contended that the logic of protecting 

autonomy motivates such dualist jurisprudence. It is salient to discuss Kadi and Opinion 2/13. 

Autonomy in Kadi and Opinion 2/13 

Kadi is a case from 2008 that squarely contradicts monist conceptions of EU law vis-à-vis 

international law. Kadi argued a UN convention violated his EU charter rights. 

The general court of the EU upheld the UN resolution, following the line of reasoning from 

International Fruit Company. IFC established the concept of ‘Functional succession’, which 

held that the EU may be bound to treaties it is not party to if all members are signatories17. 

Functional succession is a controversial topic in EU jurisprudence and has been rendered 

exceptional following the ATAA case, which held that functional succession requires the  full 

transfer of competences from a member state to the EU. 

The ECJ overruled the general court. The ECJ  distanced itself from the monist view of  

international law, instead stating that a provision’s ‘lawfulness’ should be judged by reference 

to its codification into Union law, rather than judging the validity of the international law 

itself.18 The ECJ held that the  ‘implementation of the security council resolution’  was 

incompatible with EU charter rights. The ECJ also suggested it had the power to check whether 

the resolution was in line with international legal principles. Such jurisprudence amounts to the 

 
14 Kupferberg, Para 14. 
15 Kupferberg , Para 23. 
16  Nic Shuibhne (N 2), Pg. 4. 
17 Wouters et al (N 13), Pg. 256. 
18  Van Vooren and Wessel (N 1),Pg. 215. 
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ECJ insulating itself from international law but granting itself the power to adjudicate on 

resolutions from international organisations the EU is not even a member of.  

This argument of promoting autonomy to ‘ defend rights’ has become less credible following 

Opinion 2/13.  This case must be contextualised with  Opinion 2/94. In Opinion 2/94, the ECJ 

ruled against using what is now Article 352  TFEU (the so-called flexibility clause) in order to 

accede to the ECHR, saying it would ‘stretch’ the treaties beyond their remit.19. The ECJ 

instead argued that using  Article 352 TFEU in this way would be to effectively amend the 

treaty without the ‘proper procedure for amendment.’20  

The Treaty of Lisbon ostensibly rectified this, with Article 6(2) TEU stating that the Union 

‘shall accede’ to the ECHR. Article 6(3) TEU  also defines the Union’s commitment to 

fundamental rights as being based on  the ECHR and member states constitutions, all of which 

are already members of the Council of Europe. Similarly, Article 53 of the Charter states that 

it shall not ‘adversely’ affect the ECHR.  

Nevertheless, in Opinion 2/13 the ECJ found the accession agreement to the ECHR  

incompatible with the treaties. While the ‘legal basis’ issue in Opinion 2/94 had been solved21 

The ECJ highlighted a number of issues that rendered accession incompatible with the treaties 

including incompatibility with Article 354 TFEU, a contradiction with Article 53 of the charter 

mentioned above and the issue of the ECHR’s encroachment upon the  ECJ’s exclusivity on 

interpreting union law.22 

These supposed incompatibilities were rejected by A.G. Kolkott, who believed that minor 

modifications of the accession agreement would curtail these issues.23 This ruling was even 

more incredulous because the ECJ was consulted in the process of drafting the articles in order 

to avoid clashes. De Witte24  refutes the ECJ’s grounds, lambasting   the elevating of autonomy 

‘as an argument for opposing an agreement which is required by the fundamental instrument 
of the EU legal order itself’’25.  

The jarring contradiction, therefore, between the protection of human rights in Kadi and the 

rejection of additional human rights protections in Opinion 2/13, can be understood as logically 

compatible when subsistent to the primary principle of the ECJ, protecting its own autonomy. 

Nic Shubihne26 dubs this the ‘substantive’ dimension of autonomy, which is utilised to protect 

the EU from encroachment. 

Autonomy has been elevated to an ‘existential’ principle because “systemic isolation” is 

preferential for the ECJ27. There is no evidence ECHR accession would end EU autonomy. 

 
19 Cremona (N 3) , Pg.224. 
20  Bruno De Witte . Opinion 2/13 on accession to the ECHR: defending the EU legal order against a foreign 
human rights court.  E.L. Rev. 2015, 40 (5) : 683-705. Pg. 685. 
21  De Witte (N 19), Pg. 690 
22 De Witte (N 19), Pp. 691-693. 
23 De Witte ( N 19), Pg. 693. 
24 (N 19), Pg. 696. 
25 Italics my own. 
26 Nic Shuibhne ( N 2),  2019 Pp.6-7. 
27 Nic Shuibhne (N 2), pp. 16-17. 
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ECHR member states still enjoy (albeit diminished) autonomy. The avoidance of Article 6(2) 
TEU by the ECJ has perpetuated  a paradox of citing ‘autonomy’ as justification for voiding an 

article the ECJ must enforce. 

EU Parliament: ‘exceptionalism’? 

Bradford and Posner28cite their conception of EU exceptionalism as stemming from the EU’s 

‘pooling of sovereignty’29. The authors critique the idea that the USA is the ‘sole’ 

exceptionalist legal power, but interestingly argue the EU is ‘exceptionalist’ for the exact 

opposite reasons that Van Vooren suggested, namely the ECJ’s aversion to outside interference 

in it’s legal order.  

It is submitted that while ‘autonomy’ is an overriding concern for the ECJ, this logic has less 

to do with innate ‘exceptionalism’, but rather a defence of the ‘legal order’ created in Van Gend 
en loos and other case law. While some autonomy is necessary for law to flourish, “autonomy” 

is not synonymous with external rejection. 

The treaties are founded in international law. It is disappointing that the ECJ has ignored it’s 

international genesis. The EU parliament is much more receptive to influence from 

International law in drafting EU secondary law30.  Likewise Cremona31 notes that in several 

“dualist” cases, the ECJ has been at loggerheads with the Parliament and Council. This was 

apparent in Opinion 2/13, which saw widespread condemnation from other EU institutions. 

This strict interpretation of Autonomy, in defiance of written primary law and widespread EU 

desire for reform, is curtailing the positive influence the EU could have in international law, 

particularly within the ECHR. This works both ways, as the distinction between “direct effect” 

and “direct applicability” limits Article 21 TEU and hampers international law from influencing 

ECJ jurisprudence. The ECJ has taken ‘Autonomy’ to be synonymous with solitude. 

International Law has been at the heart of the European project from its onset and the ECJ 

remains distinct from a mere ‘domestic legal order’, so it is regrettable that the ECJ has 

developed cold feet in participating in and shaping international law. 

 

This essay has gleaned upon the principle of Autonomy in EU Law. It has discussed what 

autonomy is, namely a structural and existential principle which is vehemently defended by the 

ECJ. It has analysed the difference between ‘Monism’ and ‘Dualism’ in International law, 

arguing that the ECJ has a strictly dualist conception of International law, despite primary treaty 

law being closer to monism. It has looked closely at two cases, Kadi and Opinion 2/13 to 

conclude that the ECJ is pursuing autonomy to the detriment of other principles of EU law, 

namely respect for international law and human rights. It has concluded that this is a regrettable 

 
28Anu Bradford and  Eric A. Posner. Universal exceptionalism in International law. University of Chicago, 
Public Law Working Paper No.20. 2010.  Pg.14. 
29 Article 5(4) TEU. 
30 Wouters et al (N 13), pp.269-270. 
31 Cremona (N 3), Pg.79. 



 70 

development and a path that the ECJ has largely devised on its own, in opposition to the desires 

of member states and other EU institutions for greater convergence with International law. 
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On March 11th, 2020, the decision by the World Health Organization (WHO) to classify the 
COVID-19 outbreak as a pandemic translated into a domino effect whereby several Council of 
Europe Member States notified their intention to derogate from their obligations toward certain 
articles of the European Convention of Human Rights (ECHR).1 In that context, COVID-19, a 
respiratory disease with a high transmission rate that affects vital organs, namely lungs and 
heart, broke out abruptly and changed social life threatening normality in public and private 
life, notwithstanding its alarming number of asymptomatic patients.2 Given the infection and 
mortality rate, and the then-unknown characteristics of the virus, governments gradually 
adopted measures to render available sufficient medical material and resources as the number 
of people infected and deaths rose considerably.3  

 The present case commentary will discuss the precedent set by the European Court of 
Human Rights (ECtHR) in its decision on the first COVID-19 related complaint lodged in 2020. 
To that end, it analyses the Court’s dismissal founded on the lack of victim status and the 
implication for future complaints concerning measures adopted regarding COVID-19. 

On December 3rd, 2020, the 5th Section of the ECtHR declared inadmissible a complaint 
lodged by a French national, Mr. Renaud Le Mailloux, against the French Government on the 
grounds of omissions made during the COVID-19 crisis management.4 The Applicant 
considered the rights protected under Articles 2, 3, 8, and 10 of the ECHR were violated by the 
French Government to the detriment of the French population, notably of those who are dying 
due to COVID-19 infection.5  

Considering the factum of the case, the complaint is a reaction to the dismissal of the 
request submitted by the Syndicate of doctors and medical personnel from Aix et Region 

 
1 “WHO Director-General's opening remarks at the media briefing on COVID-19 - 11 March 2020”, World 
Health Organization, 11 March 2020, https://www.who.int/director-general/speeches/detail/who-director-
general-s-opening-remarks-at-the-media-briefing-on-covid-19---11-march-2020; Sanja Jovicic (2020), “COVID-
19 restrictions on human rights in the light of the case-law of the European Court of Human Rights”, ERA 
Forum, https://doi.org/10.1007/s12027-020-00630-w, p. 3. 
2 Audrey Lebret (2020), “COVID-19 pandemic and derogation to human rights”, Journal of Law and the 
Biosciences, 1-15, https://doi:10.1093/jlb/lsaa015, p. 7. 
3 Dorothée Allain-Dupré, Isabelle Chatry, Antoine Kornprobst and Maria-Varinia Michalun (2020), “The 
territorial impact of COVID-19: Managing the crisis across levels of government”, Organisation for Economic 
Co-operation and Development, https://read.oecd-ilibrary.org/view/?ref=128_128287-5agkkojaaa&title=The-
territorial-impact-of-covid-19-managing-the-crisis-across-levels-of-government, p. 11  
4 Le Mailloux v. France (dec.), app. no. 18108/20, § 7. 
5 Ibid. 
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(SMAER) to the Conseil d’État, the French high administrative court, ordering the French 
Government to supply personal protective equipment, allow doctors to use combined treatments 
with hydroxychloride and azithromycin, and realise massive screening tests to the French 
population.6 Notwithstanding that, the Applicant, intervening as a third party, despite joining 
in the abovementioned requests, argued in his case that a serious, unlawful, and manifestly harm 
to the aforesaid rights as indicated in his complaint.7  

In its decision, the Court considered (1) as insufficient to fulfil the condition of direct 
victim for the Applicant to have intervened as a third party in the request submitted to the 
Conseil d’État, and (2) that the Applicant status does not amount to a potential victim due to 
the lack of information provided on how the alleged omissions made by the French authorities 
are likely to affect his rights to private life and health.8 It is noteworthy to observe that the Court 
dedicated most of the text of the decision to develop the question of victim status of the 
Applicant which impeded discussion of the merits of the alleged violations. 

 After a careful factual analysis, it is imperative to discuss the scope of application of 
Article 34 ECHR and determine whether there is a reasonable and clear observation on the 
admissibility filter as it was used. Accordingly, it is the duty of the Court to strike a fair balance 
between the Convention requirements for admissibility and the interests and/or values at play 
given the role to ensure individuals the access to protection.9 Based on the case-law, an 
applicant could claim the victim status if it is likely he/she would be directly affected by an act 
or omission.10 Although the likeliness shall reflect in a detrimental application of the law to the 
applicant, it is exceptionally possible to access the protective mechanism of the Convention if 
the applicant cannot indicate a measure specifically affecting him.11 On the other hand, an 
applicant may claim the potential victim status if three conditions are met: (i) the details in the 
factum unfold the authorities’ failure to take adequate precautions; (ii) the failure creates a 
sufficient probability damage will occur that equals to a violation; (iii) the violation will only 
result if the consequences of the act are not too remote.12 Consequently, the Convention, as a 
living instrument, has not limited its interpretation of Article 34 to restrictive criteria that could 
impair an individuals’ ability to seek protection from the Convention mechanisms but expanded 
it to evolutive criteria.13 

In Le Mailloux, the Court, aware of the intervention of the Applicant as a third-party in 
the petition submitted to the Conseil d’État, concluded it as insufficient to claim victim status.14 
Nonetheless, it is a less persuasive viewpoint because the Court supported that conclusion in 
case-law whose ratio decidendi concerned the locus standi of associations and NGOs with an 
interest in a domestic act or decision that allegedly claim their rights were violated.15 The 

 
6 Conseil d’État, ordonnance du 28 mars 2020, nº 439726, §§ 18-21. 
7 Ibid., p. 2. 
8 Le Mailloux, §§ 12-15. 
9 See Loizidou v. Turkey (preliminary objections), app. no. 15318/99, § 71 
10 Monnat v. Switzerland, app. no. 73604/01, § 31. 
11 Klass and Others v. Germany [GC], app. no. 5029/71, §§ 33 and 34. 
12 Tauira and 18 Others v. France (Commission decision), app. no. 28204/95, at p. 131. 
13 Tyrer v. United Kingdom, app. no. 5856/72, § 31. 
14 Le Mailloux, § 12. 
15 Ibid. See, mutatis mutandis, Tourkiki Enosi Xanthis and Others v. Greece, app. no. 26698/05, § 39. 
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admission of the Applicant as a third-party intervener in the proceedings between the SMAER 
and the French Government unfolds a certain interest in the request to compel authorities to act 
accordingly to its positive obligations, especially as the Conseil d’État concluded no violation 
of fundamental freedoms are found when the Government adopts other measures different from 
those requested.16 The Court in Le Mailloux opined that the Applicant did not submit his alleged 
violations before the Conseil d’État to attribute him the victim status, a point which differs from 
the ratio of the case. Taking into account that the Applicant’s intervention, in support of the 
actor, SMAER, also made reference to the unlawful and serious violations deriving from the 
management of the pandemic by the French Government, a point under which the domestic 
judge considered the ECHR when assessing the merits of the plaintiff, it extrapolates a certain 
risk that if omissions continue when the Applicant is infected or requires medical assistance 
due to the pandemic, it is likely a violation could occur as the consequences, considering the 
infection and mortality rate, are not too remote.17  

In those terms, for the Court to strictly apply the admissibility criteria on the victim 
status to the Applicant might render the Convention ineffective insofar the circumstances and 
content of the domestic judicial resolution provide a sufficient link between the alleged 
violations and the Applicant.18 In times where States are required to act for the sake of 
containing and preventing further spread of the pandemic, individuals are subject to national 
laws and decrees adopted to deploy the executive apparatus to act and contain the threat, 
likewise subject to the effects of omissions by state authorities or civil servants when 
implementing the latter legal texts.19 As a result, in times where the virus SARS-CoV-2, 
responsible for the COVID-19 pandemic, can translate into lasting negative effects in the human 
body, it is inconceivable to interpret the terms of the Convention in a manner that would force 
the Applicant to pose his life at the expense of experiencing the consequences in order to 
effectively bring a claim, or of his heirs or next-a-kin, before the Court.20 Hence, the exceptional 
nature attributed to the potential victim criterion shall be further observed in this case, especially 
when the unjustified delay or negligence on the implementation of current French pandemic 
regulations can pose the Applicant into a plausible situation, with a significant degree of 
probability, where he may be subject to a violation, considering the infection and mortality rate 
in France at the time of lodging the complaint.  

Based on the evolutive interpretation of Article 34, it would render ineffective the 
protective machinery of the Convention if, in times of a pandemic with notorious restrictions 
to which all citizens are subjected to and authorities’ struggles to lower the mortality rate, any 
person is compelled to produce evidence of the individual measure that affected any of his/her 

 
16 Conseil d’État, ordonnance du 28 mars 2020, § 20. 
17 Point de situation Covid-19 au 28 mars 2020, Gouvernement français, 
https://www.gouvernement.fr/sites/default/files/document/document/2020/03/presentation_-
_point_de_situation_sur_le_covid-19_-_28.03.2020.pdf; See Soering v. United Kingdom [GC], app. no. 
14038/88, § 85. 
18 Gorraiz Lizarraga and Others v. Spain, app. no. 62543/00, § 35 
19 Jovicic (2020), “COVID-19 restrictions on human rights in the light of the case-law of the European Court of 
Human Rights”, p. 10; See Klass and Others, § 34. 
20 Coronavirus disease (COVID-19), World Health Organization, 12 October 2020, 
https://www.who.int/emergencies/diseases/novel-coronavirus-2019/question-and-answers-hub/q-a-
detail/coronavirus-disease-covid-19; Micallef v. Malta [GC], app. no. 17056/06, § 45 
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protected rights.21 However, it would not be in detriment of any individual, considering that all 
citizens are subject to the State authorities’ handling of a pandemic, to prove the mere existence 
of a network of specific State actions and decisions to contain, prevent, and eradicate the 
pandemic. Conversely, doing so should grant him/her locus standi before the ECtHR. 

In the COVID-19 scenario, certain legitimate expectations arise from the strong 
intensity of interference in private and collective life and the counter-effect to its implications. 
To declare the first COVID-19 related case as inadmissible configures a sounding message 
from which any individual might become more reluctant as to the ability of the Court to engage 
the mechanism of enforcement of the Convention during the emergency. The latter derives from 
the reasoning that admissibility grounds comprise the sole step for individuals to bring a case 
before the attention of the Court about the measures adopted by or the omissions where the 
State has incurred regarding the management of the pandemic.22According to the Court’s 
database, there are pending cases to be heard in connection to the COVID-19 background, a 
question that reaffirms the relevance of the expectation from the Applicants regarding the last 
possibility to obtain relief for the alleged violations.23 As a “constitutional instrument of 
European public order”, the legitimate expectation arising from Le Mailloux to set a precedent 
in how to interpret and treat public health restrictions during a pandemic is key to reaffirming 
the trust of individuals in the Court’s role.24  

Consequently, if Le Mailloux establishes a precedent to be followed in the examination 
of the admissibility of the subsequent cases, there exists a considerable risk that further 
complaints on COVID-19 restrictions may not be assessed. When restrictions threaten the 
stability of the human rights’ protective regime, the Court cannot adopt a passive behaviour, 
especially when, considering the lack of case-law to enlighten the Court’s decision, it must 
guide its decisions in the interest of elucidating the implications in exceptional times.25 The 
balance between the COVID-19 implications and the ability of the enforcement mechanism 
safeguarded by the Convention translates into a dual exercise whereby (1) individuals should 
remain clear in their claim as to avoid any unnecessary complication or delay, and (2) judges 

 
21 See Malgosia Fitzmaurice, “Interpretation of the European Convention on Human Rights: Lessons from the 
Naït-Liman Case”, In Universal Civil Jurisdiction: Which Way Forward?, Serena Forlati and Pietro Franzina 
(eds.) (2020), Brill Nijhoff, p. 65. 
22 Dominique Mollet (2020), “The First Decision on Covid-19 Measures by the ECtHR: Le Mailloux c. France”, 
University of Groningen, 21 December 2020, 
https://www.rug.nl/rechten/onderzoek/expertisecentra/ghlg/blog/the-first-decision-on-covid-19-measures-by-the-
ecthr-le-mailloux-c-france-21-12-2020?lang=en 
23 See Toromag S.R.O and Others against Slovakia, apps. no. 41217/20, 41253/20, 41263/20, 41217/20 & 
49716/20, 21 December 2020 (closure of fitness centres due to COVID-19 restrictions); Constantin-Lucian 
SPINU against Romania, app. no. 29443/20, 19 October 2020 (refusal to inmate to attend religious service 
outside prison due to COVID-19 restrictions); D.C. against Italy, app. no. 17289/20, 8 June 2020 (State 
responsibility for not issuing provisional and temporary measures to maintain family link with Applicant’s 
daughter after refusing request to declare urgency of the proceedings due to COVID-19); Mariya Anatolyevna 
AVAGYAN against Russia, app. no. 36911/20, 23 November 2020 (measures against sharing disinformation 
about COVID-19); Communauté Genevoise d’action syndicale contre la Suisse, app. no. 21881/20, 28 
September 2020 (general ban on assembly due to COVID-19 restrictions), and others. 
24 Loizidou v. Turkey (preliminary objections) [GC], § 75; Bosphorus Hava Yolları Turizm ve Ticaret Anonim 
Şirketi v. Ireland [GC], app. no. 45036/98, § 156 
25 Vassilis P Tzevelekos & Kanstantsin Dzehtsiarou (2020), “Normal as Usual? Human Rights in Times 
of COVID-19”, European Convention on Human Rights Law Review, vol. 1, pp. 141-149, 
https://doi:10.1163/2666323600102001, p. 145. 
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shall observe the impact of COVID-19 and the general interest it poses to the future of human 
rights in another emergency. 

Furthermore, the consideration by the Court of the right to health may suffice to 
determine the likely approach when addressing the impact of State omissions during the 
COVID-19 scenario. In Le Mailloux, the Court identified, based on the factum, that the 
Applicant complained of the alleged violations in the context of the right to health,26 construed 
in the case-law interpretation of Article 2(1) of the Convention insofar falls into a situation 
where life is in danger, including public health.27 Following the case-law of the Court, if 
recognised that no specific measure can be indicated by the Applicant, as in the case, the 
examination allows the entitlement to claim to be a victim of an alleged violation from the 
legislation or practice by the Respondent State.28 Certainly, the gravity of the situation is further 
reaffirmed in the pandemic context the complaint occurs, a moment in which the public health 
measures adopted by Member States are bound to observe and respect the application of the 
Convention.29 In the particular case, the Court, in the light of the context and implications, may 
even recur to the application of the jura novit curia principle, in a manner consistent to not 
deprive potential applicants of examining the lawfulness of public health measures.30  

 To conclude, this case opens a Pandora's box to the future of the Convention as it embarks 
the ECtHR upon navigating in the unknown waters of the pandemic and its effects on social, 
political, and economic life. In that sense, the absence of analogous case-law and guidance from 
the drafters of the Convention deprive the judges of a stable, safe passage to deliver predictable 
judgements intended to consolidate the human rights jurisprudence in Europe.31 Nonetheless, 
the Court adopted a first controversial step to impede the incursion yet in the form of bringing 
to the table of discussion the axiological nature of the victim status. Whilst it may find an 
interpretative refuge in the vacuum within the Convention, the social implications of the 
decision predict an uncertain reaction from the individuals still awaiting the procedural 
opportunity to present their cases before the Court for COVID-19 related issues.  

 
26 Le Mailloux, § 9. 
27 Lopes de Sousa Fernandes v. Portugal [GC], app. no. 56080/13, paras 164-165; Vasileva v. Bulgaria, app. no. 
23796/10, § 63; Centre for Legal Resources on behalf of Valentin Câmpeanu [GC], app. no. 47848/08, § 101. 
28 See, mutatis mutandis, Klass and Others, § 38. 
29 Kiyutin v. Russia, app. no. 2700/10, §§ 65-67; Novruk and Others v. Russia, app. no. 31039/11, § 102. 
30 Buturugă v. Romania, app. no. 56867/15, § 44; Radomilja and Others v. Croatia [GC], app. no. 37685/10, §§ 
114, 126. 
31 Konstantin Markin v. Russia [GC], app. no. 30078/06, § 89 
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Introduction 
Technological development has allowed society to accomplish many feats – communicate 
instantly, travel faster, work remotely and learn interactively across borders. Technological 
advancement has of course also fostered the globalisation of markets. The ease with which one 
can buy a product from another country has been simplified by enhanced supply chains and 
widespread access to e-commerce platforms.  

The traceability of products and in turn the accountability of companies for the products they 
supply to end consumers has not yet caught up with recent technological advancements in the 
area of blockchain technology. Given that the European Parliament has introduced a draft 
directive entitled Corporate Due Diligence and Corporate Accountability1, blockchain could be 
used to efficiently comply with these forthcoming legal requirements.  

 
Member States efforts in legislating in the area of supply chain accountability  
In 2020 the EU Commission announced that it intended on introducing a new regime for an 
EU-wide ‘mandatory supply chain due diligence’ which draws from and is aligned with the UN 
Guiding Principles on Business and Human Rights (UNGPs)2. Some Member States, notably 
France3, Germany,4 and the Netherlands5 have already introduced legislation in this area. These 
legislative efforts have proven fruitful in shaping the European directive and some parallels can 
be seen between Member State legislation and that which has been proposed by the 
Commission.  
 

 
1
 Legislative train schedule, Corporate due diligence and corporate accountability, last accessed 8 November 

2021 <https://www.europarl.europa.eu/legislative-train/theme-an-economy-that-works-for-people/file-corporate-

due-diligence>. 

2
 “Sustainable Corporate Governance”, European Commission Published Initiatives, last accessed 5/11/2021.< 

https://ec.europa.eu/info/law/better-regulation/have-your-say/initiatives/12548-Sustainable-corporate-

governance_en>.  

3
 La loi n 2017-399 relative au devoir de vigilance des sociétés mères et des entreprises donneuses d’ordre.  

4
 Act on Corporate Due Diligence in Supply Chains (BT-Drucksache 19/28649) was passed on 11 June 2021 and 

will come into force on 1 January 2023.  

5
 Child Labour Due Diligence Law, 2019. It should be noted that a Dutch bill on Responsible and Sustainable 

International Business Conduct was introduced to the Dutch parliament by four political parties in March 2021. 

The Dutch bill expands on the duty of care in the Child Labour Act, and proposes a duty of care for all 

businesses in the Netherlands, and an obligation to conduct corporate due diligence to address human rights 

violations and environmental damage in their ‘value chains’.  
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The Duty of Vigilance Act requires all large French companies, with over 5,000 employees in 
France alone and over 10,000 worldwide, to undertake due diligence concerning the companies 
they control and all their contractors and suppliers6. The Act is structured around two 
mechanisms. First, a civil duty of vigilance aimed at preventing risks and serious abuses of 
fundamental rights, health, personal safety, and the environment in connection with business 
activities7. Second, a redress and liability mechanism for breaches of these obligations by 
companies8. In practical terms, the Act requires companies to identify, analyse and map the 
risks for human rights and the environment arising from the company’s activities and include 
appropriate measures to mitigate these risks. In 2019, proceedings were initiated against the 
French oil company Total over their failure to respect the Act9. A decision has yet to be issued 
in this case, however it will certainly provide important insight for future litigation in this area.  
  
In the Netherlands, the Child Labour Due Diligence law obliges companies to investigate 
whether their goods and services have been produced using child labour and develop a plan to 
prevent child labour in their supply chain should they find shortcomings10. The Act applies to 
all companies that sell or supply goods or services to Dutch consumers, regardless of where the 
company is based or registered, without exemptions for legal form or size. Companies must 
also submit a statement describing their due diligence efforts to the government11.  

The remit of the Dutch law is notably smaller than the French law in that it does not create a 
direct civil cause of action and it does not cover environmental harm caused by companies’ 
supply chains. These disparities show that despite Member State efforts, harmonisation at the 
EU level is required to enhance the scope and enforcement of supply chain accountability. The 
draft EU Directive will therefore avoid an uncoordinated mix of regulations differing across the 
Member States12.  

Towards harmonisation at EU level  
At the time of writing, the European Parliament has adopted the text directive on Corporate 
Due Diligence and Accountability. This proposed directive incorporates mandatory corporate 
due diligence on human rights and environmental issues. The draft directive is ‘aimed at 
ensuring that undertakings fulfil their duty to respect human rights, the environment and good 
governance’13. In order to achieve this aim, the directive imposes on those undertakings within 

 
6
 Loi no. 2017-399 du 27 mars 2017 relative au devoir de vigilance des sociétés mères et des entreprises 

donneuses d’ordre, Article 1er.  

7
 Ibid.  

8
 Ibid à l’article 2.  

9
 Climate Change Litigation Database, last accessed 7 November 2021 <http://climatecasechart.com/climate-

change-litigation/non-us-case/notre-affaire-a-tous-and-others-v-total/>.  

10
 Allen & Overy, Mandatory Human Rights due diligence laws: the Netherlands led the way in addressing child 

labour and contemplates broader action, last accessed 7 November 2021 <https://www.allenovery.com/en-

gb/global/news-and-insights/publications/mandatory-human-rights-due-diligence-laws-the-netherlands-led-the-

way-in-addressing-child-labour-and-contemplates-broader-action>.  

11
 Ibid.  

12
 G20 insights, Checking the Chain: achieving sustainable and traceable global supply chains through 

coordinated G20 action, last accessed 7 November 2021, < https://www.g20-insights.org/wp-

content/uploads/2020/06/checking-the-chain-achieving-sustainable-and-traceable-global-supply-chains-through-

coordinated-g20-action-1591798242.pdf>.  

13
 Draft Directive on Corporate Due Diligence and Corporate Accountability, Article 1(1). 



 

 78 

its scope a due diligence duty to ‘take all proportionate and commensurate measures and make 
efforts within their means to prevent adverse impacts on human rights, the environment and 
good governance from occurring in their value chains, and to properly address such adverse 
impacts when they occur’14. The draft directive covers large, small and medium-sized 
undertakings governed by the law of a Member State or the law of third countries, if they 
operate in the internal market and sell goods or provide services15. In this way, the directive 
will cover not only the 27 Member States but also companies outside of the EU.  
  
The central output of this duty is the production by the company of a due diligence strategy, in 
consultation with stakeholders, its implementation and periodic revision16. The Directive also 
seeks to ensure that businesses can be held accountable for negative impacts on human rights 
and the environment and that anyone who has suffered harm can effectively exercise the right 
to a fair trial before a court and make sure that any injustices are put right in accordance with 
national law17.  
  
Under the draft directive, there is a proposal for regulatory sanctions and administrative fines18. 
These sanctions include, inter alia, temporary or indefinite exclusion of companies from public 
procurement and/or state aid19. Concerning fines, recital 50 of the draft directive provides that 
fines should be ‘comparable in magnitude to fines currently provided for in competition law 
and data protection law’. In general terms, this would likely amount to a financial penalty of 
10% of the company’s worldwide revenue20. 
 
Despite the importance of legislation, its ability to diminish supply chain misconduct is limited 
by the traceability systems employed21. While it would not be feasible for legislators to mandate 
the use of specific technologies such as blockchain, the author believes that widespread use of 
blockchain technology by relevant companies to comply with the directive would revolutionise 
accountability and traceability in supply chains in Europe and around the world.    
How companies could fulfil their obligations using blockchain technology  
Years of voluntary standards, industry investment and sustainability programmes have not 
brought about far-reaching change for the level of threat the climate is facing. Blockchain could 
change this narrative to avoid companies reproducing vague and generic statements which omit 

 
14

 Draft Directive on Corporate Due Diligence and Corporate Accountability, Article 1(2).  

15
 Draft Directive on Corporate Due Diligence and Corporate Accountability, Article 2.  

16
 Draft Directive on Corporate Due Diligence and Corporate Accountability, Article 4.  

17
 Draft Directive on Corporate Due Diligence and Corporate Accountability, Article 9.  

18
 Draft Directive on Corporate Due Diligence and Corporate Accountability, Article 18.  

19
 Draft Directive on Corporate Due Diligence and Corporate Accountability, Article 18.  

20
  DLA Piper, Human rights and environmental due diligence legislation in Europe - implications for global 

supply chains, last accessed 8 November 2021 

<https://www.dlapiper.com/fr/france/insights/publications/2021/05/human-rights-and-environmental-due-

diligence-legislation-in-europe/>.  

21
 G20 Insights, Checking the Chain: Achieving sustainable and traceable global supply chains through 

coordinated G20 action, last accessed 8 November 2021, <https://www.g20-insights.org/wp-

content/uploads/2020/06/checking-the-chain-achieving-sustainable-and-traceable-global-supply-chains-through-

coordinated-g20-action-1591798242.pdf  

>.  
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crucial details and fail to tackle root issues such as sustainability and the protection of human 
rights. A blockchain is a distributed, or decentralized ledger - a digital system for recording 
transactions among multiple parties in a verifiable, tamperproof way22. Using blockchain can 
provide instantaneous and reliable recording of quality information throughout the life of a 
business’s supply chain, creating a transparent and immutably accurate trail of information that 
can be easily audited.  A product – whether extracted, farmed or created – can be allocated a 
unique cryptographic identifying code at its point of origin. This code is evidence (which can 
be saved to the blockchain) that at a point in time the product contained certain specific 
properties. Any subsequent mutations or additions to that product’s properties as it works its 
way through the supply chain can then be tracked, recorded and permanently saved on the 
blockchain23.  
 
In practice, a blockchain layer connecting all the parties could provide a near-real-time 
overview of all transactions occurring throughout the supply chain, thus allowing for better 
control in localising risk hot spots and in better-performing risk mitigation. For example, in 
2016 the American retail company Walmart began improving product traceability of its 
products using blockchain. In one project, they wanted to investigate how long it would take to 
track all the steps of a mango’s journey from harvest in Mexico to sale in the store. With the 
current procedures they had in place, it would approximately take one week to track the 
mangoes. However, with the customized blockchain technology they were developing, it only 
took 2.2 seconds to trace back the mango’s origin24. By utilising these attributes of blockchain, 
a product’s social and environmental impact could quickly be confirmed and new standards for 
sustainable practices could be established. Another pioneer using blockchain for product 
traceability is the tuna fishing industry, where blockchain has been used to tag and track fish 
from ‘catch-to-customer’ in order to combat and deter corruption, illegal trafficking and human 
slavery on tuna fishing boats25.  
 
The main hurdle to this proposal is that for blockchain to be implemented in any supply chain, 
engagement across the full supply chain would be required. Blockchain technologies require 
internet connections and digital literacy for widespread adoption; this remains a challenge in 
some emerging markets, as well as in rural areas of developed countries, where many farmers 
and producers are located26.  
 

 
22

 Harvard Business Review, Building a transparent supply chain, last accessed 8 November 2021, 

<https://hbr.org/2020/05/building-a-transparent-supply-chain>.  

23
 Hogan Lovells, Blockchain: A new frontier in supply chain management, last accessed 8 November 2021, 

<https://www.hlregulation.com/2018/09/28/blockchain-a-new-frontier-in-supply-chain-management/#page=1>.  

24
 Jonathan Berg and Lauri Myllymaa, Impact of blockchain on sustainable supply chain practices, last accessed 

8 November 2021 <https://www.diva-portal.org/smash/get/diva2:1574301/FULLTEXT01.pdf>.  

25
 The Conversation, How blockchain is strengthening tuna traceability to combat illegal fishing, last accessed 8 

November 2021 <https://theconversation.com/how-blockchain-is-strengthening-tuna-traceability-to-combat-

illegal-fishing-89965>.  

26
  Stanford Business, Blockchain for social impact, moving beyond the hype, page 13, last accessed 8 November 

2021 <https://www.gsb.stanford.edu/sites/gsb/files/publication-pdf/study-blockchain-impact-moving-beyond-

hype.pdf>.  



 

 80 

However, it must be emphasised that supply chain traceability systems alone, whether through 
blockchain or other technologies, cannot be a replacement for proper supply chain due diligence 
and oversight, but rather as a complementing force27. This information should feed into a 
company’s due diligence report under the proposed directive and could help remediate issues 
at the source.  
 
To further bolster transparency and accountability, companies could also consider sharing this 
information with end-consumers in the form of a QR code on the finished product. In this way, 
consumers would be able to scan and trace the product’s life cycle from raw material to 
production, to shelf28. Consumers would be able to view where the product came from and 
make rational and ethical decisions on whether they ultimately wish to buy the product on offer.  
  
Conclusion  
The early stages of these globalised supply chains are notorious for their prevalence of unsafe 
working conditions, environmentally unsustainable practices and even forced labour. 
Consumers in the developed world frequently purchase goods produced under conditions that 
would not satisfy the labour or environmental standards of the EU.  

The EU’s draft directive on corporate due diligence and accountability could be pivotal in 
bringing about real change in the sphere of supply chain accountability in Europe and the rest 
of the world. Blockchain technology that maps supply chains could alleviate companies of the 
administrative burden which would help to quickly identify problems and put in place effective 
measures to comply with their obligations under the proposed EU directive.  

The draft directive is an ambitious yet necessary pas en avant in light of the current wider 
aspirations of the European Union. Global supply chains should evolve using blockchain 
technology or risk being left behind.  

 
27

 G20 Insights, Checking the Chain: Achieving sustainable and traceable global supply chains through 

coordinated G20 action, last accessed 8 November 2021, <https://www.g20-insights.org/wp-

content/uploads/2020/06/checking-the-chain-achieving-sustainable-and-traceable-global-supply-chains-through-

coordinated-g20-action-1591798242.pdf  

>.  

28
  Hogan Lovells, Blockchain: A new frontier in supply chain management, last accessed 8 November 2021, 

<https://www.hlregulation.com/2018/09/28/blockchain-a-new-frontier-in-supply-chain-management/#page=1>.  
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No one shall be held in slavery or servitude. 
No one shall be required to perform forced or compulsory labour. 

Trafficking in human beings is prohibited. 

 

- Article 5 of the Charter of Fundamental Rights of the European Union 

 

Human trafficking is sadly an all too common problem in Europe, especially since the fall of 

the Soviet Union. According to some estimates, as many as 250,000 people in Europe are 

victims of some form of human trafficking each year1. It is a problem that transcends national, 

supranational and even continental boundaries, disproportionately affecting the economically 

disadvantaged. 

 

What is human trafficking? 
 

[The] recruitment, transportation, transfer, harbouring or receipt of persons, by 
means of the threat or use of force or other forms of coercion, of abduction, of fraud, of 

deception, of the abuse of power of a position of vulnerability or of the giving or receiving of 
payments or benefits to achieve the consent of a person having control over another person, 

for the purpose of exploitation. 

- Article 4(a) of the Convention against Human Trafficking 

 

To reformulate the above legal definition into a more graspable definition, human 

trafficking is, in essence, the use of some form of illegitimate power to exert control over 

another person for the purpose of exploitation, which can include forced prostitution, other 

forms of sexual exploitation, forced labour or services, slavery, indentured servitude, or organ 

removal2. Often, such control and exploitation takes place within a transnational criminal 

network, with victims either being ‘recruited’ in their country of origin before being ‘shipped’ 

elsewhere, or being lured to the host country, where they are then forced into exploitation upon 

arrival. 

 

 
1 Thibault le Pichon, Fabrizio Sarrica, and Raggie Johansen (Ed.). 2009. Trafficking in Persons: Analysis on 
Europe. Vienna: UNODC. p. 8. 
2 Council of Europe Convention on Action against Trafficking in Human Beings of 16 May 2005, art. 4(a). 



 82 

It is, however, also not uncommon to see individualised human trafficking. Trafficking 

of juveniles, for example, often tends to be a one-adult-one-child affair, with the adult 

exploiting the child for the adult’s gain. Such individualisation of the crime in human 

trafficking makes it difficult to combat: even though relatively large numbers of victims can 

be helped and rescued from their predicament whenever the activities of a criminal organisation 

involved in human trafficking is thwarted, individualised crimes are much harder to trace, 

especially if their exploitation is invisible or undetected. A child may be locked up and sexually 

exploited by only one person, who may never notify the authorities. A small group of men may 

be forced to work long days without pay in the agricultural sector without this being noticed. 

A woman may be forced into servitude, working as a maid for a family who does not pay her 

for her services, and if the family is careful, nobody will ever find out. 

 

All of these are hypothetical cases of human trafficking that are frequently seen. But is 

there a specific profile of human trafficking victims? How are they recruited? And how do we 

effectively combat human trafficking when human trafficking itself is hard to define? 

 

Victims of human trafficking: a brief profile 
People originating from poorer, less-developed regions tend to be more at risk of falling victim 

to human traffickers, due to a variety of socioeconomic factors and circumstances, including 

gender discrimination, lack of education, labour market inequalities, conflict, unemployment, 

persecution, violence, and abuse3. For transnational trafficking within and into the EU, this 

effectively means that most victims originate from Eastern Europe, sub-Saharan Africa, South 

America and South to Southeast Asia4. Whilst the Russian Federation, Ukraine and Lithuania 

were historically major origin countries of human trafficking victims, especially in the 1990s 

and early 2000s due to the collapse of the Soviet Union and subsequent years of economic 

downturn, widespread poverty, and loss of many social and economic benefits5, the number of 

human trafficking victims from these countries has seen a steep overall decline in the 2010s6. 

 

That said, up to a third of human trafficking victims are not trafficked across borders, 

but rather trafficked within their own country of origin7, with this group making up nearly half 

of all human trafficking victims in some countries8. However, the overall share of domestic 

human trafficking victims, i.e. victims trafficked within their own country of origin, may be 

much higher due to the fact that some criminal justice systems would see their ‘own’ citizens 

not as human trafficking victims, but as victims of specific crimes such as kidnapping or forced 

sexual exploitation, skewing the data9. 

 
3 Europol. 2016. Situation report: trafficking in human beings in the EU. The Hague: Europol Public 
Information. p. 8, 10. 
4 Thibault le Pichon et alpp. 10-16. 
5 Donna M. Hughes. June 2002. Trafficking for Sexual Exploitation: The Case of the Russian Federation. IOM 
Migration Research Series No. 7. Geneva: International Organisation for Migration. 
6 Le Pichon et al. p. 16. 
7 European Commission. 21 October 2020. Eradicating human trafficking: persistent risks call for a strategic 
approach. Press release: https://ec.europa.eu/commission/presscorner/detail/en/ip_20_1928.  
8 Le Pichon et al. 2009. p. 10. 
9 Ibid. 
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According to the latest data on human trafficking published by the European Union in 

2020, nearly half of human trafficking victims in the EU are EU citizens themselves10. Most 

victims are trafficked for the purpose of forced sexual exploitation, which means that most 

victims are women and girls11, as they normally make up 98% of victims trafficked for that 

specific purpose12. Within the EU, 22% of victims are children13, who form an especially 

vulnerable subset of victims as they may not have the mental capacity to understand that they 

are being exploited, or are so used to the acts that they are exposed to that they do not consider 

them violent or abusive14. Overall, it can be said that victims of human trafficking tend to be 

vulnerable people in disadvantaged positions, with a near-equal division between domestic and 

foreign victims. 

 

In addition to the so-called ‘push’ factors that lead people into the hands of human 

trafficking victims, there are certain ‘pull’ factors that make the EU attractive to those who fall 

victim to the hands of human traffickers. Western Europe is especially attractive due to the the 

high living standards and quality of life in combination with ample employment opportunities, 

high salaries and good working conditions15. Victims are often lured with promises of good 

work with which they can support themselves as well as their families back in their country of 

origin16, or are shown ‘western images of glamour’ and given an ‘idealised view’ of everyday 

life in Western Europe17. Female victims are lured with promises of a good, decadent and 

luxury life, sometimes they are told that they are going to work in a hospital, in a home for the 

elderly, or as a photo model, and are then abducted upon arrival in the destination country and 

forced into prostitution or domestic servitude18. Male victims are normally lured in groups with 

promises of well-paying jobs that require no education or certifications, and are forced into 

unpaid manual labour upon arrival, with especially young men and boys sometimes forced into 

prostitution19. Victims are often met with violence, coercion, and threat whilst they are forced 

to work, which withholds them from seeking help or contacting the authorities20. 

 

Combatting human trafficking 
Human trafficking is notoriously hard to combat, as proven by the fact that there are usually 

fewer than 10,000 prosecutions per year, with fewer than 5,000 convictions, for usually fewer 

 
10 European Commission, 21 October 2020. 
11 Ibid. 
12 Sabine Zwaenepoel and Gert Bogers. No date given. Brussels: European Commission Directorate General for 
Justice, Freedom and Security. PowerPoint: 
https://www.ohchr.org/Documents/Issues/Trafficking/Dakar_Protection_Gert_Bogers.pdf p. 3. 
13 European Commission, 21 October 2020. 
14 Europol. 2016. p. 6. 
15 Ibid. 
16 Linda Pressly. 23 October 2021. Trafficked to Europe for sex: A survivor’s escape story. Copenhagen: BBC 
News. 
17 Hughes. 2002. p. 13. 
18 Europol. 2016. pp. 21-23. 
19 Ibid, pp. 25 -26. 
20 Ibid, p. 18. 
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than 20,000 identified victims of human trafficking21, whilst estimates are that through the 

Balkans alone around 120,000 people are trafficked22. 

 

One major hurdle is that up until recently, human trafficking was not seen as a crime 

against the victims as such – rather, the victims themselves were often convicted of the crimes 

that they were often forced into, such as illegal prostitution or labour without a proper visa – 

sometimes national legal systems even facilitated human trafficking23. To give an example, 

human trafficking, including servitude and forced labour, was not criminalised in France until 

2007, after the European Court of Human Rights ruled that the absence of such legislation 

violated the basic human rights of human trafficking victims24. This, combined with social 

tolerance25 towards human trafficking up until very recently26, has historically made it very 

difficult for victims of human trafficking to be taken seriously by both authorities and society 

in general. Sometimes, the sobering reality is that the deplorable circumstances that victims of 

human trafficking experience in the EU are still more preferable, or at least not different from, 

the harsh circumstances they experience in their country of origin27. 

 

In addition to these individual circumstances concerning the victims, the situation 

surrounding the perpetrators of human trafficking also complicates combatting the crime. In 

many cases, human trafficking is carried out and facilitated by large organised crime groups, 

usually from Africa, China or Eastern Europe28, where the cells involved with trafficking are 

themselves merely low-ranking foot soldiers in a much larger and more professional multi-

layered organisation29 for which human trafficking is only one of several lucrative criminal 

enterprises with which they are involved, such as drug trafficking, drug production, money 

laundering, and document fraud30. This means that any policy aimed at reducing human 

trafficking must also be aimed at combating organised crime in general. This requires 

international cooperation both within and outside the EU, as these criminal groups have a 

tendency to be transnational in nature. 

 

Progress in this has been slow, but is gradually improving since the introduction of the 

Council of Europe Convention on Action against Trafficking in Human Beings in 2005, and 

the EU Anti-Trafficking Directive of 2011. As living conditions in Eastern Europe have 

gradually improved since the fall of the Soviet Union, the number of human trafficking victims 

 
21 European Commission. 21 October 2020. 
22 Zwaenepoel & Bogers. p. 7. 
23 See for example the judgment of the European Court of Human Rights of 7 January 2010 in the case of 
Rantsev v. Cyprus and Russia, no. 25965/04,  
24 See the judgement of the European Court of Human Rights of 26 July 2005 in the case of Siliadin v. France, 
no. 73316/01. 
25 Per Europol, 2016, p. 12: ‘In the context of [trafficking in human beings], a general tolerance towards 
exploitative conditions – in particular when it concerns foreign workers – may facilitate the perpetration of such 
crimes and increase the likelihood of exploitation by criminals.’ 
26 Europol. 2016. p. 12. 
27 Tverdova, Y.V. Human Trafficking in Russia and Other Post-Soviet States. Human Rights Review 12, 329–
344 (2011). https://doi.org/10.1007/s12142-010-0188-1. pp. 337-338. 
28 Europol. 2016. pp. 14-16. 
29 Hughes. 2002. pp. 16-17. 
30 Europol. 2016. p. 8. 
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from these countries has fallen. And as societal awareness of the problems surrounding human 

trafficking has become more widespread and ostracization of human trafficking victims is no 

longer the general norm, we are finally making steps in providing the victims with the help 

they need. 
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The European Court of Human Rights has been adamant from its conception that in carrying 

out its function of interpreting the European Convention on Human Rights, it will treat the 

Convention as a living instrument that strives for the effective protection of human rights in 

accordance with present day conditions.1 In this endeavour, the Court has invoked a number of 

interpretive tools, including the “European consensus” analysis,2 which involves an empirical 

review of evolving practices across Europe in order to establish pan-European standards 

against which the scope of the Convention may be determined. Whilst the “European 

consensus” analysis is often heralded as a welcome innovation to the Court’s dynamic 

interpretative agenda, it has also been criticised both in terms of its procedural soundness and 

normative legitimacy.3 It is submitted that the search for a “European consensus” in 

determining the scope of the Convention can sometimes do more harm than good when it 

comes to the Court’s agenda of evolutive interpretation, which is illustrated through how the 

Court has previously dealt with the issue of post-operative transsexual rights.  

The inclusion of the “European consensus” analysis in the Court’s interpretation of the 

Convention is often endorsed on the basis that it aids the dynamic agenda of the ECtHR. It has 

been argued that the consensus analysis pushes the Convention to keep up with emerging views 

across Europe, allowing the ambit of the Convention to expand in a dynamic and 

democratically legitimate way.4 In practice, however, the “European consensus” analysis has 

not always been supportive of dynamic interpretation. In the context of post-operative 

transsexual rights, for example, the consensus analysis was utilised to curtail rather than to 

 
1 Rabinder Singh,'Using.Positive.Obligations.In.Enforcing Rights'.(2008).13 Judicial Review. 
2 Eyal Benvenisti. ‘Margin of Appreciation, Consensus, and Universal Standards, Journal of International Law 
and Politics 31 (4) 851 
3 Daniel Regan, 'European Consensus: A Worthy Endeavour for the European Court of Human Rights' (2011) 
14 Trinity CL Rev 51 
4 Kanstantsin Dzehtsiarou, 'European Consensus and the Evolutive Interpretation of the European Convention 
on Human Rights' (1) 12 German LJ 1730 
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advance the dynamic agenda of human rights in Europe. In Rees v UK,5 the ECtHR justified 

its finding that the refusal of the United Kingdom to alter the applicant’s government 

documents following a sex change did not breach his rights under Article 8 on the grounds that 

there was a lack of European consensus on this issue of transsexuality. The lack of a European 

consensus on this issue of transsexuality allowed the Court to justifying its shying away from 

advancing transsexual right in Europe.  This rationale was repeated in Cossey v UK,6 whereby 

the applicant was a post-operative transexual woman who argued that her birth certificate 

should be changed to reflect her gender. The Court held that there had not been sufficient 

scientific or societal change since the ruling in Rees7 in order to tip the balance of the European 

consensus to merit a finding in favour of the applicant. Judge Martens delivered a powerful 

dissenting judgment in this case, criticising the Strasbourg court for “[failing] its vocation of 

being the last resort protector of oppressed individuals.”8 The Court also demonstrated its 

unwillingness to recognise the right of post-operative transsexuals to alter the sex listed on 

their government documents based on the absence of a European consensus in B v France9 and 

Sheffield and Horsham v UK.10 

It was only when the Court was wholly confident of an emerging European consensus on the 

right of post-operative transsexuals to alter their birth certificates in Goodwin v UK,11 that it 

ruled that such a denial amounted to a breach of Article 8 of the Convention. By this time, 

however, the tide in Europe had dramatically turned in terms of respecting the rights of 

transsexuals. It was only when the Court was fully confident of a European consensus on the 

issue of transsexuality that it finally departed from its entrenched position in Rees12 and 

Cossey13 to assert that the rights of transsexuals to recognition post gender reassignment 

surgery fell within the scope of Article 8. The history of transsexuals before the ECtHR casts 

a revealing light on how the “European consensus” analysis may prevent the Court from 

spearheading human rights protection in Europe and instead allow it to follow empirical trends.  

 
5 17 October 1986 (Application no. 9532/81).  
6 [1990] ECHR 21.  
7 17 October 1986 (Application no. 9532/81).  
8 [1990] ECHR 21 per Judge Martens.  
9 25 March 1992 (Application no. 13343/87). 
10 30 July 1998 (Application no. no 22985/93).  
11 11 July 2002 (Application no. 28957/95). 
12 17 October 1986 (Application no. 9532/81).  
13 [1990] ECHR 21.  
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The past experience of transsexuals before the ECtHR reveals that the “European consensus” 

analysis may be just as much of a conservative brake as a liberal accelerator. In this context, 

the consensus analysis enabled the Court to rationalize a narrow reading of the Convention that 

failed to fully appreciate the human dignity of transsexuals.14 Moreover, the search for a 

consensus across the Contracting States provided the Court with a blinkered perspective on the 

issue at hand. In these cases, the Court did not take into account many of the measures being 

adopted across Europe and internationally to improve the rights of transsexuals, including the 

Resolution on Discrimination Against Transsexuals adopted by the European Parliament in 

1989 and a Recommendation adopted by the Council of Europe to provide better protection for 

transsexuals. The Court’s insistence on establishing an emerging consensus on the recognition 

of transexual rights, before interpreting the Convention to protect such rights, illustrates how 

the consensus analysis may stifle the normative development of the ECHR. Rather than 

fulfilling the anti-majoritarian function of human rights and dynamically interpreting the 

Convention to protect transsexuals, the Court used the “European consensus” analysis to defer 

the determination of transsexual rights to the political process. The history of transsexuals 

before the ECtHR paints a picture of the Court relinquishing opportunities to set universal 

European standards for the protection of transsexual rights and, instead, allowing the 

Contracting States to step into the driving seat of human rights protection. As a supranational, 

supervisory institution, the ECtHR should not rely on the “European consensus” analysis to 

the extent that Contracting States can usurp its function as an external guardian of human rights.  

The ECtHR is conscious of the fine line it must tread between evolutive and arbitrary 

interpretation of the Convention and thus, the “European consensus” analysis represents a 

popular interpretive tool, as it lends a sense of democratic legitimacy to the decisions of the 

Court.15 That being said, the consensus analysis, as it has been employed to date, presents some 

serious shortcomings and at times has risked stifling the substantive development of human 

rights jurisprudence. In the context of cases concerning transsexual rights, the consensus 

analysis hindered a dynamic, progressive interpretation of the Convention. Rather than being 

the driving force behind human rights advancement in Europe, the ECtHR conceded to the 

Contracting States to develop human rights in this area. Whilst the “European consensus” 

analysis may be useful in some circumstances of evolutive interpretation, the Court should be 

 
14 Eyal Benvenisti, Margin of Appreciation, Consensus, and Universal Standards [1999] available at 
https://www.researchgate.net/publication/265150334_MARGIN_OF_APPRECIATION_CONSENSUS_AND_
UNIVERSAL_STANDARDS (accessed 12th November 2021).  
15 George Letsas, ‘The Truth in Autonomous Concepts: How to Interpret the ECHR,’ [2004] 15 EJIL  
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aware that in other situations it does more harm than good in terms of the dynamic agenda that 

the Convention originally set out to achieve.  
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The international reputation of the European Union (EU) is a multifaceted one. Some see the 
EU as a paragon of peacebuilding and intergovernmental cooperation, and others describe it as 
a continuation of European efforts to influence the globe, for better or for worse. One tool that 
the EU often leverages to influence other jurisdictions is that of regulation, through what has 
been termed ‘the Brussels effect’, a process by which the bloc externalises its laws outside its 
borders through market mechanisms, which can result in extra-European firms complying with 
EU legislation.1 ‘The Brussels effect’ presents the EU’s regulatory influence in a favourable 
light, yet it fails to acknowledge that there are often discrepancies within the EU itself as to 
how its own laws are implemented. The purpose of this paper is to examine those 
inconsistencies and explore whether ‘the Brussels effect’ holds water within the 27 Member 
States of the EU, rather than without. 

There are chiefly two forms of EU legislation, Regulations and Directives. Regulations are 
more numerous and take direct legal effect and spell out not only the aims of the legislation but 
what must be done and how.2 Arguably, Regulations are the cornerstone of ‘the Brussels 
effect’, with the General Data Protection Regulation (GDPR) a worthy example of a piece of 
EU law that has had influence beyond the EU’s borders. However, EU law can also take the 
form of a Directive. Directives are legislative instruments that lay down certain end results that 
must be achieved in each Member State.3 National authorities then have to transpose Directives 
into their own domestic laws to meet these goals but are free to decide how they do so. It is the 
transposition of Directives, and to what extent the Member States are faithful in implementing 
them, that is at the crux of this assize. 

‘Good’ versus ‘Bad’ Transposition 

In order to examine whether a Directive has been transposed well by a given Member State or 
the Member States, it is important to consider what constitutes ‘bad’ transposition. Sub-par 
transposition can take many forms and can occur for a variety of reasons, which are not always 
malevolent in nature. One of the most common, understandably, are simple time delays from 

 
1 Anu Bradford. “The Brussels Effect”. Northwestern University Law Review 107. no. 533 (2012). 
2 Ilias Kapsis, “The Court of Justice of the European Union” in European Union Politics, ed. Michelle 

Cini and Nieves Pérez-Solórzano Borragán (Oxford: OUP, 2016), p. 172. 
3 Ralf Drachenberg and Alex Brianson, “Policy-making in the European Union” in European Union 
Politics, ed. Cini and Pérez-Solórzano Borragán (Oxford: OUP, 2016), p. 202. 
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the Member States in transposing EU legislation into domestic law, potentially due to capacity 
constraints or an overloaded legislative system, among other reasons. Member States can also 
simply fail to include certain provisions of a Directive during transposition or diverge from the 
Directive in terms of its legal scope or one or many of its provisions.4 In 2006, the UK, then a 
Member State of the European Union, asked Neil Davidson to conduct a review of the UK’s 
implementation of EU laws. The Davidson Review, as it came to be known, identified three 
further examples of ‘bad’ transposition; they were gold plating, double banking and regulatory 
creep.5 Gold plating refers to the process by which a Member State goes beyond the 
implementation requirements of a Directive by extending its scope, using wider legal terms 
than those in the Directive or implementing the Directive early.6 Double banking occurs when 
a Directive mirrors or covers the same ground as existing domestic legislation, and the two 
have not been merged or made legally consistent, thereby generating confusion or enhanced 
costs for compliance.7 Where there is overzealous enforcement or a state of uncertainty in the 
status of a transposed Directive, it would be described as regulatory creep.8  

Naturally, ‘good’ transposition represents the opposite of the above examples, where the 
Directive concerned is transposed by all Member States in a timely manner, with matching 
scope and provisions which are faithful to the original, EU-level legislation. The European 
Commission is endowed by the EU treaties with powers to launch formal infringement 
proceedings, or legal action, against a Member State which fails to fulfil its obligations under 
EU law.9 These infringement proceedings provide EU commentators with a useful tool to 
analyse the efficacy of Member State transposition.  

Comparing Member State Transposition across 2019 and 2020 

Figures 1 and 2 demonstrate that all Member States of the EU are susceptible to tardy or 
incorrect transposition, to such an extent that as of 31 December 2020, the European 
Commission had 31 infringement cases open against Denmark, the Member State with the least 
amount of such cases.  

Figure 1 provides an overview of infringement cases that the European Commission had 
opened against Member States in 2019. By the end of that year, the Commission had 1,564 
infringement cases open across all Member States, notably in the internal market, transport and 

 
4 Andrea Renda, Policy-Making in the EU: Achievements, Challenges and Proposals for Reform 

(Brussels: CEPS, 2009), p. 76. 
5 Neil Davidson, “Davidson Review: Final Report” (London, December 2006), 

https://www.regulation.org.uk/library/2006_davidson_review.pdf. 
6 Neil Davidson, “Davidson Review: Implementation of EU Legislation” (London, March 2006), 3, 

https://www.eesc.europa.eu/sites/default/files/resources/docs/evidence.pdf.  
7 Davidson, “Davidson Review: Implementation of EU Legislation” (2006), p. 3. 
8 Davidson, “Davidson Review: Implementation of EU Legislation” (2006), p. 3. 
9 European Commission, “Infringement Procedure”, ec.europa.eu, November 22, 2021, 

https://ec.europa.eu/info/law/law-making-process/applying-eu-law/infringement-procedure_en#annual-

report-on-monitoring-the-application-of-eu-law.  



 92 

environmental policy spheres.10 

11 

However, while it may be tempting to offer hypotheses as to why certain Member States feature 
more prominently than others in both Figures 1 and 2, explanations are difficult to verify. For 
instance, the period encompassed by Figure 2 includes a time when Europe and the rest of the 
world were gripped in the then early stages of the global COVID-19 pandemic. A reasonable 
commentator would assume that given the inability of governments to operate as normal due 
to public health measures, infringement case rates would have rapidly increased. Yet, as Figure 
2 illustrates, infringement cases only increased by 192 on 2019 figures to a total of 1,756, not 
exactly an inordinate figure.12  

 
10 European Commission “Monitoring the Application of European Union Law: 2019 Annual Report”, 

ec.europa.eu, July 31, 2019, https://ec.europa.eu/info/sites/default/files/file_import/report-2019-
commission-staff-working-document-monitoring-application-eu-law-general-statistical-overview-

part1_en.pdf. 
11 European Commission “Monitoring the Application of European Union Law: 2019 Annual Report”, 

2019. 
12 European Commission “Monitoring the Application of European Union Law: 2020 Annual Report”, 

ec.europa.eu, July 23, 2021, https://ec.europa.eu/info/sites/default/files/factsheet-eulaw-overview-ar-

2020_en.pdf. 
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13 

When comparing Figures 1 and 2, certain Member States change position quite radically. 
Perhaps the most obvious is that of the UK, whose government was undoubtedly unwilling to 
devote time and energy to the transposition of legislation which they were soon to no longer 
be obliged to do. Nevertheless, as mentioned previously, explanations as to why certain 
Member States experience more infringement cases than others are often difficult to 
empirically verify. 

Potential Explanations 

For any given Directive, one Member State may fail to transpose it for entirely different reasons 
to that of another. Despite this, failures to transpose EU law can stem from only two reasons; 
that a Member State chooses not to implement the legislation, known as voluntary non-
compliance, or that a Member State cannot implement the legislation due to capacity 
constraints, referred to as involuntary non-compliance.14 

There are chiefly two practices that fall into the voluntary non-compliance category. The first 
is outright opposition to the European policy in question, where a given Member State aims to 
frustrate the legislation in the implementation phase, having been unable to block or amend the 
Directive at an earlier stage. However, this theory does not explain why Member States who 
were ‘awkward’ or critical during the legislating phase, such as the UK when it was a Member 
State, can be ‘good’ transposers of legislation.15 Another reason why Member States may be 
reluctant to transpose EU legislation is the existence of many veto players in the Member State 
who disagree with the legislation. A lack of political will from the government of the day to 

 
13 European Commission “Monitoring the Application of European Union Law: 2020 Annual Report”, 

2021. 
14 Gerda Falkner et al., “Non-compliance with EU directives in the member states: opposition through 

the backdoor?”, West European Politics 27. 3 (2004), pp. 452-473. 
15 Falkner et al., “Non-compliance with EU directives in the member states: opposition through the 

backdoor?”, (2004), p. 459. 
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implement an unpopular piece of EU legislation has been sufficient to delay transposition in 
the past and is likely to remain an issue for national governments.16  

Involuntary non-compliance can stem from an even larger array of circumstances, given that it 
arises from capacity constraints rather than deliberate choice. The main constraint on any 
government’s capacity to implement legislation is the size of its civil service, the argument 
being that the larger the public administration, the greater the transposition capacity.17 
However, others have argued that differences in regulatory styles or jurisdictional makeup, 
such as federalisation or decentralisation, may account for differing transposition rates between 
the Member States.18 Another process of involuntary non-compliance is the transposing of 
European legislation in tandem with other pieces of legislation for political purposes, whether 
they are thematically related or not. This can lead to gold plating, however, and is generally 
not seen as the optimal method of transposition. European Directives can often be rather vague 
and leave the Member States plenty of room for manoeuvre as regards implementation. 
Nevertheless, often this implementation can be off the mark and result in implementation 
failure or variations in the quality of implementation. As demonstrated by the number of 
potential explanations for non-compliance as regards Member State, more empirical research 
is required. This research would have to address the various methods of transposition at work 
across Member States, sentiments towards European legislation, average transposition times, 
cultural differences, and the impact of elections.  

Conclusion 

The ‘United in Diversity’ mantra of the European Union is often cited by many pro-EU groups 
and individuals as a key quality of the EU. This paper has found that such diversity can also be 
found among the varying transposition rates of EU Member States for European Directives. 
Behind these diverse transposition rates are a multiplicity of reasons as to why one Member 
State might transpose a Directive sooner or ‘better’ than another. It has also shown that 
significant crises, such as the COVID-19 pandemic do not necessarily indicate an increase in 
delays to transposition rates. Fundamentally, transposition rates and the infringement cases 
they bring with them do not provide a ranking of how ‘good’ Member States are vis-à-vis EU 
law. Rather, they provide an indication of the differences still at play within the Union, with 
respect to how different Member States conduct the business of legislating, how they view that 
legislation and how they choose to implement it. The future, and further research, will 
determine whether ‘the Brussels effect’ can take hold within the European Union, as well as 
without. 

 
16 Peter Haas, “Compliance with EU directives: insights from international relations and comparative 

politics”, Journal of European Public Policy 5. 1 (1998), pp. 17-37. 
17 Tanja A. Börzel et al. “Obstinate and Inefficient: Why Member States Do Not Comply With 

European Law”, Comparative Political Studies 43. 11, pp. 1363-1390. 
18 C. Knill and A. Lenschow. “Coping with Europe: the impact of British and German administration 

on the implementation of EU environmental policy”, Journal of European Public Policy 5. 4 (1998), 

pp. 595-614.  
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Introduction: where were we? 

On August 31, 2021, Biden completed the withdrawal of US troops from Afghanistan, leaving the 
country in the hands of the Taliban1 and a situation of concern and danger for Afghan citizens, above 
all women and children. Even before the Taliban’s control of the country, the United Nations (UN) 
warned that the situation in Afghanistan has “the hallmarks of humanitarian catastrophe,2” 
considering the Covid pandemic and the lack of food supply which threatens the country’s stability. 

This paper first gives an overview of the Afghan migration management in the biennium 2015-2016. 
Taking this into consideration, the article will examine the Afghan withdrawal, which could 
potentially generate a second migration crisis in Europe. Then, the article analyzes the past strategies 
adopted by the European institutions and finally the possible future ones to embrace.  

The Afghan migratory waves since 1979 and the EU policies 

In 2015, Afghans were the third national group in the world seeking asylum (after Syrians and 
Palestinians) and the second national group in Europe3. In most cases, they arrive in Europe after a 
long period spent in neighboring countries such as Pakistan and Iran4. The 2015 migration flow 
increase can be traced back to 2012 with the gradual withdrawal of the NATO troops. Moreover, 
civilians’ security has progressively worsened since January 2015, when the ISIS-K, a new branch of 
the Islamic State (ISIS), well-known for attacking the civil population, raised out5. In 2016 and 2017, 
they caused the death of around one thousand civilians and two thousand people injured6. Its 
“Caliphate broadcast station” has not just the goal to highlight ISIS-K successful attacks, but also to 
recruit “child soldiers” thought role, computer games and propaganda readings causing, of course, 
serious physical and mental repercussions7.  

 
1 Macias A., U.S. ends 20-year war in Afghanistan with final evacuation flights out of Kabul, CNBC, 30/08/21. Last 
access: 2021-10-14. https://www.cnbc.com/2021/08/30/afghanistan-update-last-us-troops-leave-kabul-ending-
evacuation.html 
2 House of Commons Library, Research Briefing Number 9296 by Philip Loft, 3 September 2021, 1.  
3 Stanzel A., Eternally displaced: Afghanistan’s refugee crisis and what it means for Europe, European Council on 
Foreign Relations (Policy Brief), 2016, 1. 
4 Ibidem. 
5 Azi Paybarah, What is the Islamic State Khorasan, a.k.a. ISIS-K? The New York Times, 27/08/2021. Last access: 
2021-09-13. https://www.nytimes.com/2021/08/27/world/asia/who-isis-k-afghanistan.html  
6 Paul Lushenko, Lance Van Auken & Garrett Stebbins (2019) ISIS-K: deadly nuisance or strategic threat?, Small Wars 
& Insurgencies, 30:2, p.269, DOI: 10.1080/09592318.2018.1546293, 28/05/2019. Last access: 27/11/2021.  
7 Ibidem, p.270. 
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Since 1979, due to the Afghan-Soviet war and the Taliban regime settlement, the neighboring 
countries, both Pakistan and Iran, have received millions of refugees (reaching together almost 2.5 
million)8. In 2000, both countries made the condition of access harsher; in particular, Iran restricted 
the movement of internal refugees, consequently generating around one million and a half irregular 
Afghan workers. In 2015, during the migration peak, Iran repatriated almost 200,000 Afghan 
civilians9. Therefore, they started to seek asylum in Europe. Stanzel (2016), specifically said that: 

“The continuous limbo [in Iran] caused a new group of Afghans to seek safety in Europe – safety not 
from protracted conflict but pervasive insecurity linked with unemployment, marginalization, and 
fear of deportation”10. 

Another problem can be traced to Afghanistan’s lack of migration management security. The country 
is devoid of agencies like the European “Frontex” or “The European Asylum Support Office” (EASO) 
or sufficient personnel to monitor and register the arrival at the coasts. Consequently, drug trafficking 
and smugglers corruption, which asks for a single journey to Europe up until eight thousand euros11, 
are quite widespread.  

The past attempts to create cooperation between Afghanistan and Europe failed: the “Silk Routes 
Partnership for Migration” (2013) under the “Budapest Process” (1993) demonstrated it12. It is a 
regional mobility project between Europe, Silk Routes countries (Afghanistan, Pakistan, Iran, Iraq, 
Bangladesh) and Central Asian states, which sets as main goals the full protection of migrants’ human 
rights and the maximization of the development potential in the receiving countries13. However, the 
Afghan Ministry of Refugees and Repatriations confessed not to have sufficient resources, skills, the 
proper human capacity, and sufficient coordination with other countries to register the migrants who 
leave and return to the country14.   

In addition, at the beginning of October 2016, the European Commission, together with the European 
External Action Service (EEAS), signed a non-binding statement, the "EU-Afghanistan Joint Way 
Forward” (WJWF), to facilitate the re-entry of “irregular” Afghan’s15. The International Federation 
for Human Rights (FIDH), however, criticizes the secrecy of the negotiations, which violated the 
rights of asylum seekers and refugees, as stated by the President16. Another section of this policy 
includes the five-year programme (2017-2022) “Reintegration and Development Assistance in 

 
8 Sayed N., Sadat F., Khan H., Will the Taliban’s Takeover Lead to a New Refugee Crisis from Afghanistan?, 02/09/21, 
The Online Journal of the Migration Policy Institute.  
9 Stanzel A., Eternally displaced: Afghanistan’s refugee crisis and what it means for Europe, European Council on 
Foreign Relations (Policy Brief), 2016, p. 4. 
10 Ibidem, p.4.  
11 Ellis-Petersen H., Meer Baloch S., Tondo L., Pathway to freedom: hostile journey awaits Afghans fleeing the 
Taliban, The Guardian, 26/08/21. Last access: 2021-09-13. https://www.theguardian.com/world/2021/aug/26/hostile-
journey-awaits-afghans-fleeing-taliban-treacherous-route-people-smugglers  
12 Stanzel A., Eternally displaced: Afghanistan’s refugee crisis and what it means for Europe, European Council on 
Foreign Relations (Policy Brief), 2016, 6. 
13 European Commission, Migration and Home Affairs. https://ec.europa.eu/home-affairs/what-we-
do/policies/international-affairs/silk-route-countries_en Last access: 27/11/2021.  
14 Ibidem, p.6. 
15 https://eeas.europa.eu/sites/default/files/eu_afghanistan_joint_way_forward_on_migration_issues.pdf Last access: 
27/11/2021.  
16 FIDH, The EU-Afghanistan Joint Way Forward on Migration: a new low for the EU, 05/10/2016. Link: 
https://www.fidh.org/en/issues/migrants-rights/the-eu-afghanistan-joint-way-forward-on-migration-a-new-low-for-the. 
Last access: 27/11/2021. 
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Afghanistan” (RADA) with the support of the International Organization for Migration (IOM) and 
the Afghan government. It sets mainly four results to achieve: “sustainable reintegration” (to 
specifically eight Afghans provinces), “capacity strengthening”, “reception assistance” and 
“knowledge development”17. However, according to “The Diplomat”18, the RADA scheme: “as 
challenged because of limited Afghan government capacity, its dependency on international actors, 
and an imbalanced power relationship. Proper housing and resettlement of returnees is another 
major challenge after repatriation.”  

The post-US withdrawal framework  

One month before the withdrawal of the American troops in Afghanistan, almost 19 million people 
needed humanitarian support due to the ongoing pandemic, the conflict, the pre-existing poverty, and 
climate disasters. The EU immediately evacuated 20 thousand people19, allocated 200 million euros 
in humanitarian aid and in the next months, will provide a one-billion-euro programme in assistance20. 
The Old Continent now fears for “another 2015”21 migrant crisis, so it is urgent, more than ever, to 
develop a common European migratory policy [still non-existent] or at least an opposite strategy not 
to repeat the same mistakes of the past.  

On August 31, the Council of the EU released the "Statement on the situation in Afghanistan". The 
word “security” – reported five times in two pages – confirms that the concept represents a priority 
for the European Union22. However, the immediate resettlement actions concerned Afghans who have 
cooperated with the EU. The humanitarian aid is furnished in symbiosis with UN agencies and the 
stabilization of the region. The EASO, Frontex and Europol will provide for the border management 
and help to resettle the minorities and the most fragile categories firstly23. For example, the UK 
planned a resettlement scheme for Afghans at risk, giving priority to women, children, and 
minorities24.  

However, among European leaders reigns a conflicting spirit. According to the President of the 
European Commission, Ursula Von Der Leyen, Afghan’s citizens’ resettlement represents “a moral 
duty”25 due to the presence of vulnerable people: that’s why it would be proper to create safe routes. 
The reply regarding the EU’s rapid action came from the extreme-right Slovenian President of the 
European Council Janez Jansa, who together with Hungary and Poland obstacles the creation of 

 
17 IOM, https://afghanistan.iom.int/Reintegration_Assistance_and_Development_in_Afghanistan. Last access: 
27/11/2021.  
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human corridors26. The Afghans' crisis also overlaps with the German and French Presidential 
Election. Emmanuel Macron who in 2017 affirmed that “European security would not be better 
served closing national borders”27, now remarked: "we must anticipate and protect ourselves against 
major irregular migratory flows”28. The statement embodies the fear that people, in the next elections, 
may vote for far-right parties.  

Policy recommendations  

Up until now, there is no evidence that another 2015 migratory crisis will be possible. Most refugees 
found shelter in the neighboring countries (mainly Pakistan and Iran), and only 16% received 
protection in Europe29. The Vice-President of the European Commission, Margaritis Schinas sees the 
Afghanistan crisis as an opportunity to develop a serious and coordinated European common 
migration policy30. The EU should provide for a unified refugee plan, now, according to Barigazzi, 
its Achilles’ heel31. The best option still resides in the creation of a system of distribution of asylum 
seekers across Europe, otherwise the governmental collaboration between Afghanistan, Europe, and 
the other neighbors’ countries such as India and China in the counterterrorism field, fight against 
crime and border control. Greece has installed a fence forty kilometers long, however, these kinds of 
attempts have already demonstrated its failure and the consequent violation of human rights. Few 
months ago, there were rumors about a possible European deal with Turkey, but the latter denied 
everything. The only thing we can affirm at the moment is that if a migratory crisis happens now, 
Europe will not have the necessary tools to face it, relying only on temporary measures.  
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